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Editors

Rae Lindsay is a partner in the Litigation & Dispute Resolution practice at Clifford
Chance LLP. She co-heads the firm’s public international law and business and human
rights groups. Rae has been admitted to the bars of Alberta, California, New York and
Washington D.C., and as a solicitor in England and Wales. Rae’s focus on business and
human rights began in the early 2000s when she practised in the firm’s New York
office, and defended multinational corporations in litigation under the US Alien Tort
Claims Act, involving allegations of violations of international law, including interna-
tional human rights and humanitarian law. Clifford Chance provided pro bono support
to the mandate of Professor John Ruggie, the UN Secretary General’s Special Repre-
sentative on the issue of human rights and transnational corporations and other
business enterprises (2005-2011); and was among the first law firms to establish a
business and human rights practice, recognizing the important role of lawyers in
implementation of the UN Guiding Principles on Business and Human Rights, endorsed
by the UN Human Rights Council in 2011. Rae is recognized by Chambers Global as a
leading practitioner in business and human rights law. She advises clients on a broad
range of business and human rights-related matters including policy development and
implementation, risk management and due diligence, contracts and reporting, impact
assessment and investigations, dispute avoidance and resolution, and crisis manage-
ment. Her client engagements often involve advising on the intersection between soft
law standards such as the UN Guiding Principles and principles of public and private
international law, and domestic laws. Rae served as Co-Chair of the International Bar
Association’s Business Human Rights Committee in 2018 and 2019. She is now a
member of the Committee’s Advisory Board. Rae also serves as Treasurer of the British
Branch of the International Law Association, as Co-Chair of trustees and International
Advisory Council member of the Institute for Human Rights and Business and is a
director of the Centre for Sports and Human Rights.

Roger Martella is Director and General Counsel for General Electric’s Environment,
Health and Safety operations worldwide. Prior to GE, Roger co-led Sidley Austin LLP’s
global environmental and climate change law practices. Prior to joining Sidley Austin,
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Martella was General Counsel of the U.S. Environmental Protection Agency, a position
for which he was unanimously confirmed by the United States Senate, and the
Principal Counsel for Complex Litigation for the Justice Department’s Natural Re-
sources Section. Roger’s passion is to improve environmental protections and rule of
law for vulnerable populations around the world. He is Co-Chair of the International
Bar Association’s Climate Change Justice and Human Rights Model Statute working
group, vice-chair of the American Bar Association’s environmental rule of law initia-
tive, which builds upon a treatise on international environmental law he co-edited, and
founder of the China-EPA Environmental Law Initiative. Roger is a board member of
the Environmental Law Institute and other environmental and climate change advo-
cacy organizations and serves on the council of both the IBA’s and ABA’s environmen-
tal sections. Various legal publications have awarded Roger their top recognitions and
halls of fame globally and domestically in the areas of environmental law, energy law,
and climate change law. Roger graduated from Vanderbilt Law School, where he was
editor in chief of the Vanderbilt Law Review, and Cornell University, where he studied
environmental science. Roger participated in this project in his personal capacity, and
the views expressed herein are not intended to reflect the views of any current or
former employers and clients.
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Motoko Aizawa is an expert on environmental, social and economic dimensions of
sustainability, focusing on policy and legal initiatives that help governments and
companies improve their sustainability performance. Ms. Aizawa is President of the
Observatory for Sustainable Infrastructure, a research organization that pursues
sustainable infrastructure and responsible investment. She served as Managing Direc-
tor USA of the Institute for Human Rights and Business from 2014 to 2016, following
more than two decades at the World Bank Group, serving in various capacities:
Sustainability Advisor to the World Bank’s Sustainable Development Network
(2012-2013); IFC’s environmental and social policy advisor (2000-2012); and project
finance lawyer at the IFC Legal Department (1991-2000). While at IFC, Ms. Aizawa
authored the 2006 IFC Performance Standards, and the human rights provisions in the
2012 version of these Standards. She was also instrumental in the creation, dissemi-
nation and implementation of the Equator Principles, and collaborated closely with
Chinese financial and environmental agencies tasked with the implementation of
China’s Green Credit Policy. Ms. Aizawa began her career as a mergers and acquisi-
tions lawyer at Baker & McKenzie, followed by project financing of infrastructure
projects at IFC. She is a Japanese national, residing in the United States.

Michael Burger is the Executive Director of the Sabin Center for Climate Change Law,
and a senior research scholar at Columbia Law School, New York. His research and
advocacy focus on legal strategies to reduce greenhouse gas emissions and promote
climate change adaptation through pollution control, resource management, land use
planning and green finance. Burger frequently collaborates with researchers across
Columbia’s Earth Institute, and with local and national environmental groups, govern-
ment representatives and international organizations. He is a widely published scholar,
a frequent speaker at conferences and symposiums and a regular source for media
outlets. Prior to joining the Sabin Center in 2015, Burger was an associate professor at
Roger Williams University School of Law, Bristol, Rhode Island, an assistant professor
in the Lawyering Program at New York University School of Law, New York, and an
environmental attorney for New York City’s Office of the Corporation Counsel. He is a
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graduate of Columbia Law School, New York, and of Brown University, Providence,
Rhode Island, and holds a Master’s in Fine Arts from the Creative Writing programme
at NYU, New York.

Leopoldo Burguete-Stanek is a Partner at Gonzdlez Calvillo in charge of the firm’s
Environmental Excellence and Natural Resources Practice Group. With over 30 years of
experience in the field, Mr Burguete has acquired expertise in all aspects of environ-
mental and natural resource law with particular strengths in regulatory, due diligence
and project development while advising clients in sophisticated cross-border transac-
tions. He has been consistently ranked as a foremost practitioner in his fields of practice
by recognized international publications such as Chambers & Partners, Who’s Who
and Latin Lawyer.

Mr. Burguete-Stanek obtained his law degree from Universidad La Salle, Mexico
(1983). Leopoldo is a member of the eighth cohort of the Leadership for Environment
and Sustainable Development Program (LEAD) of the Rockefeller Foundation. He
holds a Masters in Comparative Law as a visiting scholar at the University of Illinois
(1985) and a master’s in international law from Southern Methodist University (1986),
where he started understanding of the importance of Corporate Governance and
Compliance. Mr. Burguete-Stanek has also obtained several postgraduate diplomas in
economic, corporate and environmental law from such academic institutions as
Universidad Panamericana, Instituto Tecnoldgico Autonomo de México, among others.

Brian Burkett is Counsel to the international law firm, Fasken Martineau DuMoulin.
He has practised in the area of management labour relations and employment law since
1978. His law practice on behalf of employers and employer associations has focused
on strategic advice, advocacy and good counsel in connection with a wide range of
workplace issues at the provincial, federal and international levels. The Fasken
contribution to this Labour chapter represents a collaborative effort involving Christo-
pher Pigott (Partner) and Gillian Round (Associate) in the Toronto office of the Labour,
Employment and Human Rights practice group at the law firm.

Hannah Clayton is Manager in the Social and Economic Development Programme,
International Council on Mining and Metals. Hannah joined ICMM in February 2016 as
a manager in the Social and Economic Development Programme. Hannah leads
ICMM’s work on communities and human rights and supports projects on mine
closure, economic development, responsible sourcing and security. Prior to joining
ICMM, Hannah was a human rights adviser in the UK Foreign and Commonwealth
Office, with a focus on policy relating to business and human rights, including the
implementation of the UK national action plan on business and human rights. Before
this, she worked as a consultant on human rights and social responsibility to clients in
the oil and gas and financial sectors. She started her career in the voluntary sector,
working for a range of organizations including Save the Children and Amnesty
International. Hannah has a BA in Law and Anthropology and an MSc in Human Rights
from the London School of Economics, London, England.
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Ann E. Condon is a visiting scholar at the Environmental Law Institute. Ann has long
been a leader in global environmental and social governance. During her thirty-four-
year career with General Electric Company (GE), she built robust global compliance
programmes focused on the environment, health and safety (EHS), supply chain ethics,
sustainability and chemical and product stewardship. Her team worked closely with
GE’s businesses on resource efficiency and life cycle management, showing how
reducing GE’s environmental impact could bring business value, demonstrate GE
technology and put GE in a leadership position. The team supported GE’s Ecomagina-
tion initiative with regulatory, technical and life cycle expertise; setting and achieving
the Ecomagination operating goals; and coordinating climate and chemical manage-
ment policy. The team enabled GE surpass its Ecomagination operating goals by being
both aspirational and deeply tactical.

Ann is a graduate of the University of Connecticut, Mansfield, Connecticut, and
George Washington University’s National Law Center, Washington, D.C., United
States.

Felise Cooper is a senior counsel at Allen & Overy LLP in New York and the head of the
firm’s global Producer Responsibility and Product Stewardship team, which comprises
attorneys across fifteen international offices. She advises US and multinational clients
on environmental issues in business transactions and counsels on compliance require-
ments, including compliance with global substance disclosure, control and product
take-back programmes. Felise routinely advises leading manufacturers on require-
ments for placing products on the market, managing supply chains, negotiating with
customers, distributors and suppliers, mitigating compliance risks and interacting with
government authorities around the world. She also regularly speaks on producer
compliance and product stewardship issues at industry events, government meetings
and client seminars. Felise has extensive experience advising on environmental risk in
transactions, managing due diligence and coordinating work by technical consultants.
Previously, Felise was an associate at Cravath, Swaine & Moore LLP in New York, an
intern at New York Lawyers for the Public Interest, Inc. and, prior to law school, a legal
assistant in the environmental group at Cravath, Swaine & Moore LLP.

Hans Corell was Under-Secretary-General for Legal Affairs and the Legal Counsel of
the United Nations from March 1994 to March 2004. Having received his law degree
from the University of Uppsala, Uppsala, Sweden, in 1962, he served first as a court
clerk and later as a judge until 1972. That year, he joined the Ministry of Justice, where
he was engaged in legislative work on real estate, company law, maritime law,
administrative law and constitutional law. He became Director of the Division for
Constitutional Law in 1979 and Head of the Legal Department in 1981. From 1984 to
March 1994, he served as Ambassador and Head of the Department for Legal and
Consular Affairs in the Ministry for Foreign Affairs. He was a member of Sweden’s
delegation to the United Nations General Assembly (1985-1993) and had several
assignments related to the Council of Europe, OECD and the CSCE (now OSCE).
Together with two other rapporteurs, he was the author of the OSCE proposal for the
establishment of the International Tribunal for the former Yugoslavia, transmitted to
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the UN in February 1993. In 1998, he was the Secretary General’s representative at the
Rome Conference on the International Criminal Court. Since his retirement from public
service in 2004, he is engaged in many different activities in the legal field, inter alia as
legal adviser, lecturer and member of different boards. Among others, he is involved in
the work of the International Bar Association, where he was Co-Chair of the Council of
the Human Rights Institute 2015-2018. He is Chairman of the Stockholm Centre for
International Law and Justice at Stockholm University, Sweden. Hans Corell holds
honorary Doctor of Laws degrees at Stockholm University, Sweden (1997), and Lund
University, Sweden (2007).

Claes Cronstedt is a member of the Swedish Bar (1975-) and a member of the board of
the Stockholm Bar (1993-1998). He was an international partner of Baker & McKenzie
and the head of its Stockholm Corporate Practice Group and the founder of the CSR
Practice Group. Cronstedt advised international corporate clients on a wide range of
corporate law issues, including major M&A transactions. He served as an arbitrator and
as counsel in international arbitrations. He has been involved in international Human
Rights litigation, in particular, the Raoul Wallenberg Case against USSR. During
1999-2006, he was a trustee of International Alert, London, working with peaceful
transformation of violent conflicts. During 2002-2014, he was a member of the CSR
Committee of the Council of Bars and Law Societies of Europe in Brussels (CCBE).
During 2001-2004, he was a member of the Swedish Committee of the International
Chamber of Commerce (ICC) Commission on Business in Society. During 2006-2008,
he was a member of the International Commission of Jurists’ Expert Legal Panel on
Corporate Complicity in International Crimes. He is the founder and the former
chairman of Raoul Wallenberg Academy for Young Leaders (2001-2007). Cronstedt is
one of the founders of Business and Human Rights Arbitration (2013 to present).

Javier de Cendra is Dean Faculty of Law and Business, University Francisco de Vitoria,
immediate past President of the Law Schools Global League, immediate past member
of the governing board of the International Association of Law Schools, legal expert at
the Sustainability College Brugge, founder of IE LegalTech Innovation Farm and
member of the international advisory board of several universities, research centers
and think tanks.

Jonathan Drimmer is a partner in the Washington, D.C. office of Paul Hastings LLP,
where he focuses on cross-border compliance, enforcement and disputes. He is a
recognized international expert in anti-corruption compliance, as well as business and
human rights. He most recently was the Deputy General Counsel and Chief Compliance
Officer at Barrick Gold Corporation, the world’s largest gold mining company, where
he helped oversee the company’s anti-corruption and human rights programmes,
global investigations and major disputes. Before working with Barrick, he was a
partner at Steptoe & Johnson LLP and Deputy Director in the U.S. Justice Department’s
Office of Special Investigations. He is a former Bristow Fellow in the Office of the U.S.
Solicitor General and a judicial clerk on the U.S Court of Appeals for the Ninth Circuit.
He graduated from Stanford University, Stanford, California, and UCLA Law School,
Los Angeles, California.
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A. Jan A.J. Eijsbouts is Professor of Corporate Social Responsibility and Professorial
Fellow at the Institute for Corporate Law, Governance and Innovation Policies (ICGI) of
the Law Faculty of Maastricht University, Maastricht, the Netherlands. He is also a
member of the Tus Commune Research School (a cooperation between the law schools
of the Universiteit Maastricht, the Katholieke Universiteit Leuven, the Universiteit
Utrecht and the Universiteit van Amsterdam). He is former Group General Counsel and
Legal Director of AkzoNobel (1999-2008), a Dutch multinational, in which capacity he
also chaired the Corporate Disclosure and Compliance Committees. He was Co-Chair of
the Chief Legal Officers Round Tables Europe and North America (2008-2011). At the
IBA, he served as Co-Chair of the Corporate Counsel Forum (2003-2006) and of the CSR
Committee (2007-2008) as well as Member of the Council of the Legal Practice Division
(2004-2008). As Chairman (2009-2017) of the World Legal Forum Foundation, he was
co-founder of the P.R.I.M.E Finance Foundation and the ACCESS Facility Foundation,
dispute resolution institutions in complex financial products and human rights respec-
tively, all at The Hague. Jan Eijsbouts is a member of the Gaemo Group Corporate
Social Responsibility International, of the Academic Network for the OECD Guidelines
for Multinational Enterprises, of the BHRights Initiative at CBS - Copenhagen Business
School, Frederiksberg, Denmark, and of Het Groene Brein, the Academic Support
Group of De Groene Zaak, the Dutch coalition of sustainable businesses. Jan Eijsbouts
is Chair of the International Advisory Board of the Mentor Group (Boston, MA), which
organizes the Forum for EU-US Legal-Economic Affairs, and Member of the Board of
the Pantheon Performance Foundation, active in sustainability in the building and
construction industries. He is Project Manager and Member of the Drafting Team of the
Hague Rules on Business and Human Rights Arbitration Project. He is a certified
mediator at CEDR, ACB and P.R.I.M.E Finance. In 2007, he was appointed as Officer in
the Order of Oranje Nassau.

Elise Groulx-Diggs is an internationally recognized legal practitioner and opinion
leader in the fields of international criminal law and international human rights law.
She advises corporations on human rights due diligence and other aspects of the nexus
between private business and public international law. She is also a recognized expert
in assisting businesses assessing the legal risks of operating in fragile states and conflict
Zones.

With a career as criminal defence attorney now based in Washington D.C., she is
an associate tenant at Doughty Street Chambers in London and admitted to practise law
at the Paris Bar enabling her to advise business and institutional clients in Europe. She
is an international mediator, certified in France and certified by the IMI in The Hague.

Elise has been ranked for the last four years among the top lawyers, worldwide,
by the Chambers & Partners Global Guide (London) to the legal profession, which
identifies the leading practitioners in the field of Business and Human Rights law.

Elise is assisting business enterprises, risk consultancy firms, and law firms to
assess human rights risks in their strategic projects and supply chains. Her practice is
varied: training business lawyers in the field of Business and Human Rights (UNGPs);
training bank CSR officers on Free Prior and Informed Consent (FPIC) in project
finance; advising French corporations on their ‘duty of vigilance’; advising on supply
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chain due diligence for conflict minerals; providing guidance on respect for human
rights guidance in pipeline security (VPSHR).

Elise has also organized international conferences and given many lectures on
human rights and international law in countries around the world, addressing audi-
ences of legal practitioners, corporate decision-makers, NGOs, and governments.

Elise convenes the Advisory Board of the Business and Human Rights project of
the American Bar Association Center for Human Rights and is Chair of the Business and
Human Rights Committee of the International Bar Association (IBA/London). She has
spoken more than one hundred times on these issues for the last ten years and
published several articles in the field both in France and in the US and was recently
interviewed by the BBC.

J. Brett Grosko is a senior trial attorney in the Department of Justice’s Environment
and Natural Resources Division. Brett practices appellate and trial court litigation
under the federal wildlife and marine resources statutes. He also teaches as an adjunct
faculty member at the University of Maryland Francis King Carey School of Law,
Baltimore, Maryland, and the George Washington University Law School, Washington,
D.C., United States. Brett was formerly an attorney-advisor at the National Oceanic and
Atmospheric Administration’s Office of General Counsel, a commercial litigation
associate at a large law firm and a federal law clerk at the U.S. Court of International
Trade. Before attending law school, he received a Fulbright fellowship to research
environmental and natural resources law enforcement in Costa Rica. In 2014, the ABA
published International Environmental Law: The Practitioner’s Guide to the Laws of the
Planet, which he co-edited.

Brett graduated from Georgetown University, Washington, D.C., United States,
cum laude with a BA in Government and received a joint J.D./M.A. in International
Affairs from George Washington University Law School Washington, D.C., United
States, and the Johns Hopkins University School of Advanced International Studies,
Washington, D.C., United States.

Alan S. Gutterman is the Founding Director of the Sustainable Entrepreneurship
Project (www.seproject.org). In addition, Alan’s prolific output of practical guidance
and tools for legal and financial professionals, managers, entrepreneurs and investors
has made him one of the best-selling individual authors in the global legal publishing
marketplace. His cornerstone work, Business Transactions Solution, is an online-only
product available and featured on Thomson Reuters’ Westlaw, the world’s largest legal
content platform, which includes almost 200 book-length modules covering the entire
life cycle of a business. Alan has also authored or edited over eighty books on
sustainable entrepreneurship, management, business law and transactions, interna-
tional law business and technology management for a number of publishers including
Thomson Reuters, Practical Law, Kluwer, Aspatore, Oxford, Quorum, ABA Press,
Aspen, Sweet & Maxwell, Euromoney, Business Expert Press, Harvard Business
Publishing, CCH and BNA. Alan has over three decades of experience as a partner and
senior counsel with internationally recognized law firms counselling small and large
business enterprises in the areas of general corporate and securities matters, venture
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capital, mergers and acquisitions, international law and transactions, strategic busi-
ness alliances, technology transfers and intellectual property and has also held senior
management positions with several technology-based businesses including service as
the chief legal officer of a leading international distributor of IT products headquartered
in Silicon Valley and as the chief operating officer of an emerging broadband media
company. He has been an adjunct faculty member at several colleges and universities,
including University of California, Berkeley, Golden Gate University, San Francisco,
California, Hastings College of Law, San Francisco, California, Santa Clara University,
Santa Clara, California, and the University of San Francisco, San Francisco, California,
teaching classes on a diverse range of topics including corporate finance, venture
capital, corporate law, Japanese business law and law and economic development. He
received his A.B., M.B.A. and J.D. from the University of California at Berkeley, a
D.B.A. from Golden Gate University, San Francisco, California, and a Ph. D. from the
University of Cambridge, Cambridge, England. For more information about Alan and
his activities, please contact him directly at alangutterman@gmail.com, follow him on
LinkedIn (https://www.linkedin.com/in/alangutterman/) and visit his website at
alangutterman.com, which includes an extensive collection of links to his books and
other publications and resource materials for students and practitioners of sustainable
entrepreneurship.

Stacey Sublett Halliday is Founder and Principal of Global Environmental Solutions
Consulting (GESC), LLC, based in Washington, D.C. Halliday currently serves as an
environmental consultant to the environmental law firm of Beveridge & Diamond, P.C.,
where she offers firm clients guidance on matters concerning global product steward-
ship, circular economy strategy, sustainability reporting, corporate environmental
governance and criminal enforcement. Prior to founding GESC, Halliday was a
principal in the Washington, D.C. office of Beveridge & Diamond, P.C., where her
practice involved advising clients regarding: internal investigations and environmental
enforcement; global product stewardship, including electronics right to repair, planned
obsolescence and transboundary movement of used electronics; and social corporate
responsibility strategy, sustainability reporting and environmental justice policy imple-
mentation. From 2015 to 2017, Halliday briefly left the firm to serve in the Obama
Administration as Special Counsel for the U.S. Environmental Protection Agency
(EPA)’s Office of General Counsel. While at EPA, Halliday’s portfolio included con-
gressional oversight, federal and state shareholder engagement, and crisis manage-
ment during the Flint drinking water crisis, the Gold King Mine spill and the legal
defence of the Clean Power Plan.

Beyond her legal practice, Halliday has spoken and written on topics involving
sustainability, environmental justice and EPA enforcement, as well as held leadership
roles in the American Bar Association, Environmental Law Institute and National Bar
Association. Halliday received her undergraduate degree from Harvard College, Cam-
bridge, Massachusetts, United States, and her JD from the Howard University School of
Law, Washington D.C., United States.
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Joan MacLeod Heminway is the Rick Rose Distinguished Professor of Law at The
University of Tennessee (UT) College of Law, Knoxville, Tennessee. She also serves
The University of Tennessee, Knoxville, Tennessee, as a member of the faculty of the
Professional MBA program and Neel Center for Corporate Governance in the Haslam
College of Business, Knoxville, Tennessee, and as a fellow at the Center for the Study
of Social Justice in the College of Arts & Sciences. When she joined the UT College of
Law faculty in 2000, Professor Heminway brought nearly fifteen years of corporate
transactional legal practice experience, having worked on public offerings, private
placements, mergers, acquisitions, dispositions and restructurings in the Boston office
of Skadden, Arps, Slate, Meagher & Flom LLP since 1985. Professor Heminway’s
scholarship focuses on securities disclosure law and policy (especially under Rule
10b-5, including insider trading), corporate governance issues under federal and state
law, and the legal aspects of corporate finance (including crowdfunding). She co-
authored (with Douglas M. Branson, Mark J. Loewenstein, Marc 1. Steinberg &
Manning G. Warren, III) a business law text entitled Business Enterprises: Legal
Structures, Governance, and Policy (Carolina Academic Press, 4th ed. forthcoming
2020). In addition, her edited/co-authored book, Martha Stewart’s Legal Troubles, was
released in 2007 (Carolina Academic Press). Other works authored and co-authored by
Professor Heminway have appeared in various law reviews, journals and books. She is
a member of the American Law Institute and is licensed to practise in Tennessee
(where she currently serves as Chair of the Business Law Section of the Tennessee Bar
Association) and Massachusetts (inactive).

Peter Herbel is regarded by his peers as a pioneer in the integration of human rights in
business. Until 2014, Peter was General Counsel of Total S.A. where he created one of
the first human rights departments of a large company, as well as its compliance
department. Understanding that social and human rights concerns were not only a risk
management issue but also a source of new opportunities for the company, Peter
succeeded in making CSR and human rights a strategic axis at Total. Peter participated
in the elaboration process of the UNGPs, the UNGP Reporting Framework, as well as
the UNGP Assurance Framework. Together with Elodie Herbel, Peter co-founded the
Paris-based law firm Herbel Avocats. Based on experience and an analysis of regula-
tions, markets and stakeholder expectations, they work with companies on taking
practical actions to operationalize human rights in business, including data protection.

Elodie Herbel is an attorney admitted in New York where she spent a large part of her
career practising as a litigator and later as a senior trial consultant and an e-discovery
expert specializing in data management and privacy issues. She also previously
worked as a business development and marketing manager for a law firm in Phnom
Penh, Cambodia. Elodie teaches at the universities Paris-Dauphine, Panthéon-Assas
and SciencesPo, as well as French business school HEC on the French duty of vigilance
law, CSR, data privacy and artificial intelligence. Together with Peter Herbel, Elodie
co-founded the Paris-based law firm Herbel Avocats. Based on experience and an
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analysis of regulations, markets and stakeholder expectations, they work with compa-
nies on taking practical actions to operationalize human rights in business, including
data protection.

Dr Michael Hopkins is CEO of MHC International Ltd (MHCi: London, Washington
D.C. and Geneva), a research and service company on corporate social responsibility
and labour market (see https://www.csrfi.com/), Director of CSR Doctoral Pro-
grammes at Geneva Business School (Geneva Switz. https://gbsge.com/doctorate-
program/doctorate-in-corporate-social-responsibility/) and Visiting Professor of CSR/
Sustainability at the Management University of Africa (Nairobi, Kenya) and also Indian
Institute of Technology (New Delhi). He is also Co-Founder of the Institute for
Responsible Leadership based in London, UK (see https://responsible-leadership.
org/).

Previously, he was Professor of Corporate and Social Research at Middlesex
University Business School, London, UK, and Director of CSR at the University of
Geneva, Geneva, Switzerland. In both institutions, he founded and directed Executive
and Research Programmes on CSR. He holds a doctorate in Labour Economics from the
University of Geneva, Geneva, Switzerland, an Honorary doctorate from London
Metropolitan University, London, England, and is a fellow of the Royal Society of Arts
(FRSA).

Michael has worked and advised on strategic CSR with World Bank, UNDP,
Glaxo-Wellcome, BT, BAT, BP, Nestle, Manpower, 02, SGS, Addax Petroleum, Cargill,
Air Mauritius, UEFA, etc. Previously he also led the Jewellery Ethical Trading System
(JETS) which aims to reduce dependence on blood diamonds; initiated the USD 100
million Qatar Youth Employment project with Sheikha Mouzah; was Senior Adviser to
the US Chamber of Commerce’s corporate citizenship program; revised the World
Bank’s online CSR courses.

Michael worked in the HQ of ITT in London, was Research Fellow at IDS,
University of Sussex, Brighton, England, and Senior Economist at the ILO’s HQ in
Geneva, and was Secretary of all UN agencies’ Panel of Econometricians. He was
Visiting Professor at the Universities of Uniandes and Valle in Colombia where he
directed its socio-economic plan that initiated today’s vibrant tourist market in
Curacao. He has also worked on human resources and labour market issues in over 120
countries around the world, inter alia, Colombia, Brazil, Egypt, Jordan, Qatar, Dubai,
South Africa, Malaysia, China, Philippines, Vietnam, Portugal and Azerbaijan and
written many works on CSR and other topics. He has written or co-authored fourteen
books his last three being on CSR and Sustainability. His new book is on big issues and
CSR/sustainability where he widens the ‘corporate responsibility’ concept to all
‘bodies’ both private and public.

Travis Hunt is an attorney with the law firm Osborn Maledon, P.A., in Phoenix,
Arizona. His practice focuses on complex civil litigation, appeals, administrative law
and environmental law. Travis also advises clients on sustainability and corporate
social responsibility issues. Before joining Osborn Maledon, Travis worked as an
associate attorney at Vinson & Elkins and as a law clerk to two US federal judges.
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Nkiruka Chidia Maduekwe is an energy and environment policy specialist, with over
ten years’ experience in research and training relating to energy, environment and
climate change. Nkiruka has several publications, including granting interviews on
National television, aimed at educating the public on climate change, its impact on
Nigeria, requisite adaptive and mitigation strategies. Nkiruka is a solicitor and barrister
of the Supreme Court of Nigeria. She has a PhD in Law and a PgDip in Research
Training, both from the University of Hull, Hull, England. She has an LLM in
Environmental Law and Policy and an MSc in International Oil and Gas Management.
Both LLM and MSc were undertaken at the specialist Centre for Energy, Petroleum,
Mineral Law and Policy (CEPMLP), University of Dundee, Dundee, Scotland. She has
LLB (Hons.) from the University of Abuja, Abuja, Nigeria.

Nkiruka is currently a research fellow with the Nigerian Institute of Advanced
Legal Studies (NIALS), Abuja, Nigeria. She served as a member of the Nigerian Bar
Association (NBA) Niger Delta Task Force Committee. She also served as the Interna-
tional Bar Association (IBA) Environment, Health, and Safety Law (EHS) Committee
African Regional representative. In this capacity, Nkiruka proposed and coordinated a
treatise on African environmental laws and policies based on the African Union’s
Agenda 2063 and the IBA African Regional Conference on the Environment which was
held in November 2018. Both projects are the very first of their kind. The book was
published in July 2019 by LexisNexis. Nkiruka is presently the IBA EHS Committee
Communications officer. She is also a member of the Society of Petroleum Engineers
(SPE) and Energy Institute (EI).

Michelle Mendlewicz helps companies use their power and scale to drive a positive
change in the world through transparency and accountability. Originally from Brazil,
she has a diverse set of experiences and skills having worked with businesses, non-
profits, governments and academic institutions on environmental issues for the past
ten years. An environmental lawyer with a passion for storytelling and stakeholder
engagement, she is committed to applying her policy and corporate sustainability
training to accelerate the transition to a low carbon economy and circular future.

Michelle received her Master of Environmental Management, Business & Envi-
ronment, from the Yale School of Forestry & Environmental Studies. She holds a JD and
a post-graduate degree in Environmental Law from Pontificia Universidade Catolica of
Rio de Janeiro.

Dacia (Dacie) Meng is an associate in the Washington, D.C. office of Beveridge &
Diamond, P.C. Meng counsels clients on circular economy, sustainability and extended
producer responsibility initiatives, including global matters involving end-of-life man-
agement of plastics, electronics, pharmaceuticals and other products. Within her
practice, she regularly advises on requirements governing transboundary shipments of
products for reuse, repair and recycling and supports the development of product
stewardship programmes across the country in compliance with extended producer
responsibility requirements.

Meng also has experience counselling a diverse set of clients on compliance and
enforcement issues under: the Resource Conservation and Recovery Act (RCRA);

Xvi



Contributors

federal and state energy efficiency standards; the Emergency Planning and Community
Right-to-Know Act (EPCRA) and related state programmes; state medical and infec-
tious waste programmes; and various regulatory regimes affecting emerging contami-
nants. Read More: https://www.bdlaw.com/dacia-t-meng/.

AKinwumi Ogunranti is a PhD candidate at the Schulich School of Law, Dalhousie
University, Canada. He is a Nigerian lawyer and an expert in private international law,
international arbitration and business and human rights and has published in these
areas.

Margaret Peloso practices on climate change risk management and environmental
litigation. She advises energy companies, financial institutions and funds on climate
risk analysis and disclosure. The other significant component of Margaret’s practice
focuses on translational science. She advises clients on a broad range of litigation and
regulatory matters in which there are significant scientific or technical issues that
require the use of outside experts.

Prior to joining Vinson & Elkins, Margaret completed her Ph.D. in Environment at
Duke University, Durham, North Carolina, where she wrote her doctoral dissertation
on legal and policy issues associated with sea-level rise adaptation. Margaret fre-
quently authors articles on climate change, environmental law and environmental
shareholder activism, including a recently published book titled Adapting to Rising Sea
Levels: Legal Challenges and Opportunities.

Mitt Regan is McDevitt Professor of Jurisprudence, Co-Director, Program on Lawyers,
Business and Human Rights; and Director, Center on Ethics and the Legal Profession,
Georgetown University Law Center, Washington, D.C., United States. His work focuses
on the intersection of international human rights with international law, business
operations, and national security, and on the ethics of the professions.

Ken Rivlin is a partner at Allen & Overy LLP in New York, the head of the firm’s Global
Environmental Law Group, Global Co-Head of its International Trade and Regulatory
Law Group, and a member of the firm’s Partnership Selection Committee. He and his
team advise on environmental and regulatory risk in M&A, projects, capital markets,
lending and real estate transactions, compliance with US and EU environmental and
regulatory requirements, conflict minerals, emissions trading and climate change,
environmental disputes, toxic tort risk, SEC disclosure requirements and corporate
governance issues. Ken and his team also advise on the US Foreign Corrupt Practices
Act, US and international economic sanctions, Exon-Florio and similar matters. Ken
has served on numerous bar committees, is Chair of the Advisory Council for the
Institute at Brown (University) for Environment and Society, President of the Board of
Trustees for the Human Needs Food Pantry, Inc., a member of the editorial board of
‘Environmental Liability’, and a lecturer in Law at Columbia University School of Law,
New York. He writes and speaks frequently on environmental and regulatory matters.

xXvii



Contributors

Prof. Dr. R. (Roel) Nieuwenkamp Roel studied Economics, Law and Philosophy at the
Erasmus University Rotterdam, Rotterdam, the Netherlands. He worked at the Euro-
pean Commission and was a consultant in New Zealand. He worked for several years
as Management Consultant at Arthur Andersen.

In 1998, he became Interim Manager at the Ministry of Education of The
Netherlands. From 2001 until August 2006, he was managing director of the Entrepre-
neurship Department of the Ministry of Economic Affairs.

From September 2006 until May 2013, he was managing director of the Interna-
tional Trade Policy & Economic Governance Department at the Ministry of Foreign
Affairs of The Netherlands. His responsibilities concerned trade policy (WTO), invest-
ment policy, corporate responsibility and the regulation of trade in weapons and
strategic goods.

In addition to his job, he wrote his PhD dissertation about the interaction
between ministers and top civil servants. From 2010 to 2014, he was part-time
Professor of Public Administration at the University of Amsterdam, Amsterdam, the
Netherlands. He still teaches at several universities.

Roel was Chair of the OECD Working Party on International Investment and in
that capacity chaired the sensitive negotiations on the 2011 revision of the OECD
Guidelines for Multinational Enterprises on RBC. He chaired the Voluntary Principles
for Security & Human Rights in the Extractives Industries in 2009 and 2013.

From June 2013 until June 2018, Roel served as Chair of the OECD Working Party
on RBC, the intergovernmental committee overseeing the implementation of the OECD
Guidelines for Multinational Enterprises. As such, he led the body of governments in
charge of the OECD corporate responsibility work, including the sectoral programmes
for the financial, mining, garment and agricultural sectors. In this capacity, he also
chaired the Network of National Contact Points (NCPs) on RBC, which represents the
unique grievance mechanism under the OECD Guidelines.

Currently, he is Ambassador of the Kingdom of The Netherlands to Argentina,
Uruguay and Paraguay.

Irma S. Russell is the Edward A. Smith/Missouri Chair in Law, the Constitution, and
Society at the University of Missouri - Kansas City School of Law, Kansas City,
Missouri. Prior to her instalment at UMKC, she served as Dean of the University of
Montana School of Law, Missoula, Montana, and as the NELPO Professor and Director
of the National Energy-Environment Law & Policy Institute at the University of Tulsa
College of Law, Tulsa, Oklahoma. Professor Russell served as chair of the ABA Section
of Environment, Energy and Resources. She has also chaired the AALS Section of
Natural Resources and Energy Law, the Professionalism Committee of the ABA Section
of Legal Education and Admission to the Bar, and the AALS Sections of Professional
Responsibility and Socio-Economics. She has also been a member of various profes-
sional and academic committees, including the ABA Dispute Resolution Publications
Board, Dividing the Waters (an organization of judges and lawyers focused on issues
of water adjudication in the Western United States), the Editorial Board of Natural
Resources and Energy and the ABA Standing Committees on Professionalism and

Xviii



Contributors

Ethics and Professional Responsibility. Professor Russell’s practice involved represen-
tation of potentially responsible parties, government entities, lenders and others on
issues arising under the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA) and the National Environmental Policy Act (NEPA) and
environmental issues such as wetlands designation and site mitigation. She was a
founding chair of the Memphis Bar Association Environmental Law Section and served
as Chair of the Tennessee Bar Association Environmental Section. Professor Russell
earned her J.D. from the University of Kansas, Lawrence, Kansas, after which she
clerked for the Honourable James K. Logan, United States Court of Appeals for the
Tenth Circuit. She was engaged in private practice in Kansas, Missouri and Tennessee.

Martijn Scheltema is a partner in Pels Rijcken & Droogleever Fortuijn and member of
the Dutch Supreme Court Bar since 1997. He is involved in international disputes. He
is specialized in business and human rights issues. He has been involved in several
landmark international human rights cases before the Dutch Supreme Court (e.g.,
Srebrenica, SNS expropriation, Urgenda).

As a professor at Erasmus University Rotterdam (The Netherlands), he is part of
the Responsible Business Conduct Research Platform which is an initiative of the
Erasmus School of Law, Rotterdam, The Netherlands, and the Rotterdam School of
Management, Rotterdam, The Netherlands. He researches, among other things, effec-
tiveness of multi-stakeholder initiatives (including their ADR capabilities) in the
business and human rights and broader responsible business conduct arena.

Further related positions:

Chair of the independent binding dispute resolution mechanism of the Dutch and
German Garment Industry Accords (concluded between the industry, NGOs and the
government).

Co-Chair of the academic network of the OECD Guidelines for Multinational
Enterprises connected with the Working Party for Responsible Business Conduct of the
OECD.

Founding board member of ACCESS (www.accessfacility.org), an international
institute based in the Hague focussing on non-judicial remedies.

Member of the American Bar Association Business and Human Rights Project.

His academic work includes over 100 publications.

Sara L. Seck, PhD, is an associate professor of law and Associate Dean, Research, at the
Schulich School of Law, Dalhousie University, Canada. She is particularly interested in
the relationship between international human rights law, environment and business
law, with a focus on the rights of local and indigenous communities, and global south
perspectives on sustainable development. She researches and publishes extensively on
home state duties and business responsibilities in the extractive industries context.

John F. Sherman is a US citizen and is General Counsel and Senior Advisor of Shift, an
independent non-profit that is the leading global centre of expertise on the UN Guiding
Principles on Business and Human Rights (UNGPs). He has worked with global
Fortune 500 companies, their legal departments, major international law firms and bar
associations, on aligning their policies, processes and practices with the UNGPs.

Xix



Contributors

John was Senior Legal Adviser to the former Special Representative of the UN
Secretary General for Business and Human Rights, Professor John Ruggie (who is
Shift’s chair).

John has been deeply involved in the International Bar Association’s numerous
business and human rights initiatives. He has authored many publications on the role
of corporate lawyers in implementing the UNGPs.

John is a senior program fellow of the Corporate Responsibility Initiative of the
Harvard Kennedy School of Government and an executive fellow at the Hoffman
Center of Business Ethics at Bentley University, Waltham, Massachusetts. He is a
former deputy general counsel of National Grid and a graduate of Harvard Law School,
Cambridge, Massachusetts, and Dartmouth College, Hanover, New Hampshire.

Suzanne Spears is a partner in the International Arbitration Group at Allen & Overy
and Co-Head of the firm’s Global Business and Human Rights (‘BHR’) Law Practice.
Her international disputes practice focuses on investment treaty and commercial
arbitration, and transnational litigation before United States courts and the courts of
England and Wales. Suzanne is recognized globally for her expertise in BHR law and
serves as a trusted advisor to corporate clients facing BHR-related regulatory and
litigation risks and financial institutions with respect to environmental, social and
governance (‘ESG’) issues. Suzanne has held positions with international human rights
and foreign relations organizations, including the UN, the Inter-American Institute for
Human Rights and the Council on Foreign Relations. She is an adjunct associate
professor of Law at University of Notre Dame (U.S.A) in London, where she teaches
International Arbitration. Suzanne holds a Juris Doctor from Columbia University
School of Law, New York, a Master in International Affairs from Columbia University
School of International and Public Affairs, New York, and a Bachelor of Arts in
International Relations from Tufts University, Massachusetts. She was a U.S. Fulbright
Scholar in Spain.

Eugene K.B. Tan is Associate Professor of Law and Lee Kong Chian Fellow
(2019-2020) at the School of Law, Singapore Management University (SMU), Sin-
gapore. At the SMU, Eugene developed the ethics and social responsibility module for
the university undergraduate core curriculum module and was responsible for MBA
and EMBA modules on corporate governance, responsible business and ethics. Be-
tween 2015 and 2019, he served as an adjunct faculty teaching Ethics and Social
Responsibility at the Singapore University of Technology and Design, Singapore. He
had also taught in the summer of 2013 and 2014, as a visiting professor, at the Yonsei
University Law School in Seoul, South Korea. An advocate and solicitor of the Supreme
Court of Singapore, Eugene was educated at the National University of Singapore,
Singapore, the London School of Economics and Political Science, London, England,
and Stanford University, Stanford, California, where he was a Fulbright Fellow.

Rosamund Thomas is Director of Centre for Business and Public Sector Ethics,
Cambridge, UK: see www.ethicscentre.org. She is an expert in CSR, business ethics and
business management. Dr Thomas read these subjects at the University of Birmingham
(UK); Harvard University to doctoral and postdoctoral levels (US); and taught at the



Contributors

London School of Economics and Political Science, London, England (1978-1983). In
1983, she accepted a senior research fellowship in the Faculty of Law of the University
of Cambridge, before becoming Director of the Centre for Business and Public Sector
Ethics in 1988. She was the Gourlay Visiting Professor in Ethics in Business, Trinity
College, University of Melbourne, Australia, in 2014. Dr Thomas has given evidence
and Conference assignments to distinguished bodies and is also a well-known author
and editor. Her published books include The British Philosophy of Administration;
Espionage and Secrecy: The Official Secrets Act 1911-1989 of the United Kingdom;
Government Ethics; and Environmental Ethics. Dr. Thomas has originated five Modules
on ‘Ethics and Anti-Corruption’, published by Centre for Business and Public Sector for
Ethics, 2009 (2nd edition) and is listed in “Who’s Who in the World’ 2004-2019 for her
contribution to the betterment of contemporary society.

Robert C. Thompson is a retired lawyer living in New York. He graduated from
Harvard College (AB 1963) and Harvard Law School (LLB 1967). He was formerly an
associate general counsel of the U.S. Environmental Protection Agency and a partner in
the international law firm of LeBouef, Lamb, Greene & MacRae, where he was the
chairman of the environment, health and safety group. Following his retirement in
2000, he has devoted his time to international human rights matters. He is the
co-author of:

Robert C. Thompson, Anita Ramasastry & Mark B. Taylor, Translating Unocal:
The Expanding Web of Liability for International Crimes, 40 George Washington
International Law Review 841 (2009), available at: http://docs.law.gwu.edu/stdg/
gwilr/PDFs/40-4/40-4-1-Thompson.pdf

Claes Cronstedt, Jan Eijsbouts & Robert C. Thompson, International Business and
Human Rights Arbitration (2018), available at: https://www.cilc.nl/cms/wp-content/
uploads/2018/03/INTERNATIONAL-ARBITRATION-TO-RESOLVE-HUMAN-RIGHTS-
DISPUTES-INVOLVING-BUSINESS-PROPOSAL-MAY-2017.pdf.

Thomas played an integral role in the set-up of ASEAN Corporate Social Responsibility
Network (ACN) in 2010 and as CEO, continues to provide oversight and strategic
direction for the organization. ACN was established to promote and enable responsible
business conduct in ASEAN Member States.

Thomas was the lead writer of the baseline study on CSR and human rights in
ASEAN for the ASEAN Intergovernmental Commission on Human Rights (AICHR) in
2014. Thomas has extensive experience in CSR, serving on various initiatives in the
region and globally, including the Steering Committee of the ILO’s Global Business
Network on Forced Labour. He was also involved in the drafting of the ISO 26000,
International Social Responsibility Guidance Standard.

Prior to ACN, he was the founding Executive Director of the Singapore Compact
for Corporate Social Responsibility (CSR), the national CSR society in Singapore, now
operating as the Global Compact Network Singapore. He was the Co-Chair of the
National Tripartite Initiative for CSR, formed in 2004 and initiated the formation of
Singapore Compact for CSR. He was the Singapore focal point for UN Global Compact.

XxXi



Contributors

Thomas had been active with trade unions, cooperatives, the consumer movement and
social enterprises and also served as a nominated member of Parliament in Singapore.

Michael Torrance is Chief Sustainability Officer of BMO Financial Group, leading
strategy and implementation of sustainability governance, disclosure, engagement and
innovation at BMO Financial Group. Before joining BMO, Michael was a partner at the
international law firm Norton Rose Fulbright LLP where he spearheaded the develop-
ment of a global environmental, social and sustainability governance risk advisory
practice. His experience includes application of international standards of environmen-
tal and social risk management and human rights due diligence in the corporate and
banking contexts. Michael has authored widely used texts and guides on international
environmental and social governance frameworks including the Equator Principles and
IFC Performance Standards on Environmental and Social Sustainability.

Lene Wendland is Chief of the Business and Human Rights Unit in UN Human Rights.
From 2005 to 2011, she was part of the team of former Special Representative of the UN
Secretary General on Business and Human Rights, Professor John Ruggie, and contrib-
uted to the development and drafting of the UN Guiding Principles on Business and
Human Rights. Lene directs the UN Human Rights’ Corporate Accountability and
Remedy Project, which aims to enhance accountability and access to remedy in cases
of business involvement in human rights abuses. She also directs a new initiative by
UN Human Rights - the B-Tech Project - applying the UN Guiding Principles on
Business and Human Rights to key human rights challenges related to digital technolo-
gies. Lene is a member of the FIFA Independent Human Rights Advisory Board and
represents UN Human Rights in the Governance Committee of the Centre for Sport and
Human Rights.

Lene holds a Master’s in Law from the University of Copenhagen, Copenhagen,
Denmark.

Lene holds a Master’s in Law from the University of Copenhagen.

Jessica Wentz is an affiliate of the Sabin Center for Climate Change Law, where she
previously served as a senior fellow and staff attorney. Her work at the Sabin Center
has spanned a variety of topics related to climate change mitigation and adaptation,
sustainable development and environmental justice. She is also the Business Opera-
tions Manager at Remote Sensing Systems, a scientific research firm that specializes in
microwave remote sensing of climate and earth systems. She has a J.D. from Columbia
Law School, New York, where she was awarded the Alfred S. Forsyth Prize for
‘dedication to the advancement of environmental law’, and has a B.A. in International
Development from the University of California, Los Angeles.

Elizabeth Wild worked on CSR issues in the oil and gas industry for many years, most
recently in BP, where she led its central social responsibility and human rights team.
This team created BP’s standards and strategies on key social and human rights topics;
provided technical support to businesses and functions; monitored external expecta-
tions on CSR performance; contributed to sustainability reporting; and provided
expertise and recommendations to executives and board members. The team worked

xxii



Contributors

extensively with other companies and IPIECA, the industry’s environmental and social
industry association, to develop and promote good CSR practice in the industry.
Elizabeth led IPIECA’s social working group for three years. She is now an independent
consultant. She recently chaired an independent panel of social, human rights,
environmental, climate change and investment specialists who provided feedback on
the oil and gas industry’s revision of its sustainability reporting guidance.

Elizabeth has a degree in French & German, a postgraduate diploma in interpret-
ing & translation, and a master’s degree from the Cambridge Institute for Sustainability
Leadership, Cambridge, England. She is a conservation volunteer with the Surrey
Wildlife Trust.

Jennifer Wills is the founder of J. Wills Career Coaching, a career coaching firm for
environmental and sustainability professionals. Jennifer was an attorney with the U.S.
Environmental Protection Agency where she spent fifteen years advising and problem-
solving with clients. In addition, she has served as a Brookings Institution Fellow in the
U.S. Senate where she advised on energy and environment issues and worked with
constituents to improve their living and work environments. In addition, Jennifer is
faculty with Virginia Tech’s Center for Leadership in Global Sustainability where she
advises executive masters students on career transitions and teaches International
Environmental Law and Policy.

Jennifer has an M.A. in Natural Resources with a focus on global sustainability
from Virginia Tech, a J.D. from the University of Kentucky, Lexington, Kentucky, and
a B.A. in Biology from the University of Louisville, Louisville, Kentucky.

Rosalie Winn is an Attorney, at the Environmental Defense Fund. Rosalie advocates
for strong climate and clean air protections at the federal and state level through
participation in regulatory processes and strategic litigation. Rosalie’s work focuses on
reducing harmful emissions from the oil and gas sector. Prior to joining EDF, Rosalie
was a litigation attorney in private practice. Rosalie has an undergraduate degree from
Cornell University, Ithaca, New York, and a law degree from Georgetown University
Law Center, Washington, D.C., United States.

Dr Cheri Young is an attorney of the High Court in South Africa, practising in banking
and finance law. She obtained her LLB and PhD from the University of Cape Town,
Cape Town, South Africa, and has completed a postdoctoral research fellowship at the
University of Cape Town, Cape Town, South Africa, furthering her research interests in
natural resources law and governance, and property law and theory. His Prior
experience includes: AW Mellon Fellow, UCT (2011-2012); Reviewer, African Mining
Legislation Atlas (2015); UCT Future Water Institute (2016-2018); and Chair of Mineral
Law in Africa(2015-2018).

Peter Zalzal is Special Projects Director and Lead Attorney, at the Environmental
Defense Fund. Peter has worked to help design and defend climate and air quality
policies at the federal and state level, including the first generation of federal climate
policies adopted in the wake of the Supreme Court’s decision in Massachusetts v. EPA
- the Endangerment Finding and Clean Car standards. Peter’s work has also focused on

Xxiii



Contributors

advocating for and defending policies to reduce pollution from major sources in the
transportation and oil and gas sector. This work has had a strong focus on partnership
and innovation, including collaboration with a wide range of stakeholders to pursue
effective climate and air quality solutions. Peter has an undergraduate degree from the
University of North Carolina, Chapel Hill, and a law degree from Boston University,
Boston, Massachusetts.

Dr Jennifer Zerk is a freelance writer, researcher and analyst specializing in law and
corporate social responsibility. She holds an LLM in international economic law from
the University of London and a PhD in International Law from the University of
Cambridge. She is a regular contributor and adviser in relation to UK and EU policy
initiatives and consultations. Internationally, she is a respected and sought after
consultant, commentator and speaker. She has advised on a number of significant law
reform and policy initiatives in the business and human rights field including, most
recently, as lead legal consultant on the Accountability and Remedy Project of the
Office of the UN High Commissioner for Human Rights. She is an associate fellow in the
International law Programme at the Royal Institute of International Affairs (Chatham
House).

XXiv



Summary of Contents

Editors
Contributors
Foreword
Preface

ParT I
Corporate Social Responsibility: Key Themes

CHAPTER 1

Corporate Governance and Responsibility as Drivers of Sustainability

A. Jan A.J. Eijsbouts

CHAPTER 2
The Business Case for CSR, ESG and Responsible Business
Peter Herbel & Elodie Herbel

CHAPTER 3
Business Ethics
Rosamund Thomas

CHAPTER 4

Understanding and Addressing Criticisms of the Corporate Social
Responsibility Movement

Michael Hopkins

CHAPTER 5

CSR Is Dead: What Should Come Next?
Roel Nieuwenkamp

XXV

vii

liii

27

63

71

87



Summary of Contents

CHAPTER 6
Corporate Governance and Sustainability
Alan S. Gutterman

CHAPTER 7
Corporate Social Responsibility Reporting
Margaret Peloso & Travis Hunt

CHAPTER 8

Corporate Social Responsibility and International Law: Where Are We
Now, and Where Are We Headed?

Jennifer A. Zerk

Part 11
Sectoral and Cross-Sectoral Approaches to CSR

CHAPTER 9
Supply Chain Management
Ken Rivlin & Felise Cooper

CHAPTER 10
Corporate Social Responsibility in the Oil and Gas Sector
Elizabeth Wild

CHAPTER 11
Evolution of CSR in Mining: Key Challenges and Trends
Hannah Clayton

CHAPTER 12
The Intersection of CSR and Economic Sectors—Manufacturing
Ann E. Condon & Michelle Mendlewicz

CHAPTER 13
Corporate Social Responsibility in the Financial Sector
Motoko Aizawa

Part III
Worldwide Frameworks and Initiatives on Corporate Responsibility and
Sustainability

ParT A
Some Key Global Frameworks

XXVi

101

125

173

205

207

233

255

271

289

321

323



Summary of Contents

CHAPTER 14
The Global Compact
Hans Corell

CHAPTER 15
The OECD Agreement on Corporate Responsibility and Its Future
Roel Nieuwenkamp

CHAPTER 16

The United Nations Sustainable Development Goals: A Bold Effort to
Achieve Transformative Global Change in an Ever-Evolving World
Stacey Sublett Halliday & Dacia T. Meng

PArT B
Environment and Climate Change

CHAPTER 17
Environmental Frameworks and Corporate Social Responsibility
J. Brett Grosko & Jennifer Wills

CHAPTER 18
Corporate Social Responsibility and Climate Change
Michael Burger & Jessica Wentz

Part C
Human Rights and Labour Issues

CHAPTER 19

The International Human Rights Framework and the Role of Business:
The Journey from the Universal Declaration of Human Rights to the UN
Guiding Principles on Business and Human Rights

Lene Wendland

CHAPTER 20

Beyond CSR: The Story of the UN Guiding Principles on Business and
Human Rights

John F. Sherman III

CHAPTER 21

The Regulation of Multinational Labour and Employment Practices
Through a Galaxy of Norms

Elise Groulx Diggs & Brian Burkett & Mitt Regan

XXVii

325

337

349

371

373

421

445

447

473

505



Summary of Contents

CHAPTER 22
Multi-stakeholder Initiatives in the Business and Human Rights Arena
Martijn Scheltema

Part IV
Legal Dimensions and the Role of the Lawyer

CHAPTER 23

Corporate Responsibility and National and International Legal
Frameworks

Suzanne Spears

CHAPTER 24
Accountability: Legal Risks and Remedies
Sara L. Seck & Akinwumi Ogunranti

CHAPTER 25
CSR Risk Management and Due Diligence
Jonathan Drimmer & Michael Torrance

CHAPTER 26

The Role of International Arbitration in the New Lex Mercatoria for
Business and Human Rights

Claes Cronstedt & Robert C. Thompson

CHAPTER 27

Ethical Considerations: Corporate Social Responsibility and the 21st
Century Lawyer

Irma S. Russell & Joan MacLeod Heminway

ParT V
Some Regional Perspectives

CHAPTER 28

A Case Study of CSR in North America—Business Engagement on Climate
Change

Rosalie Winn & Peter Zalzal

CHAPTER 29

Corporate Social Responsibility in Asia, with Particular Reference to
South East Asia: Untapped Potential, New Approaches, and the
Imperative for Humanistic Enterprise

Thomas Thomas & Eugene K.B. Tan

XxXviii

535

555

557

587

611

629

653

679

681

693



Summary of Contents

CHAPTER 30

The Intersection of Corporate Social Responsibility and African

Regulations, Policies, Laws, and Initiatives

Nkiruka Chidia Maduekwe & Cheri-Leigh Young 725

CHAPTER 31
Corporate Social Responsibility in the EU: From a Vague Concept to an
Increasingly Normative Principle?

Javier de Cendra de Larragdn 755
CHAPTER 32

Corporate Social Responsibility in Mexico

Leopoldo Burguete-Stanek 783
Index 791

XXixX






Table of Contents

Editors
Contributors
Foreword
Preface

ParT I
Corporate Social Responsibility: Key Themes

CHAPTER 1
Corporate Governance and Responsibility as Drivers of Sustainability
A. Jan A.J. Eijsbouts
§1.01 Introduction
§1.02  Deconstructing CSR, in Terms of Substance and Regulatory Form
[A] Deconstructing CSR in Terms of Substance: The Triple Bottom
Line of People, Planet and Profit
[B] Deconstructing CSR Norms in Terms of Regulatory Form: The
Smart Regulation Mix
§1.03  The Smart Regulation Mix of the UNGPs’ Corporate Responsibility to
Respect Human Rights
§1.04 CSR as Such Is Neither Voluntary Nor Mandatory, but Pluriform
§1.05 Inclusive Corporate Governance Integrating CSR
§1.06  Overall Conclusion

CHAPTER 2

The Business Case for CSR, ESG and Responsible Business
Peter Herbel & Elodie Herbel

§2.01 Introduction

XXXi

vii

liii

13
18
24

27
27



Table of Contents

§2.02  Macro-Economic Business Case
[A] Shareholder Versus Stakeholder Theory
[B] Fiduciary Duties
[C] The Relationship Between CSR and Corporate Performance
§2.03  Microeconomic Business Cases
[A] Stakeholder Engagement
[B] Supply Chain
[C] Environment
[D] Employee Participation and Turnover
[E] Innovation
[F]  Access to Capital
[G] Health and Safety
[H] Gender Diversity
§2.04  Perceived Business Case
[A] Investors and Finance
[B] Corporations’ Perceptions
[C] Industry Associations
[D] Consumer Perception
[E] Employee Perception
§2.05 The Legal Business Case
[A] Hard Law
[1]  General CSR Reporting Obligations
[2]  Specific Reporting Requirements
[3] Modern Slavery and Child Labor
[4] Other Hard Law Obligations and Liabilities (Civil,
Criminal and Other)
[S]  France’s Duty of Vigilance Law
[6] Corporate Law, ESG and Shareholder Pressure
[7]1  Gender Equality
[B] Soft Law and Hard Consequences
[1] Divestment and Boycott
[2]  Access to Finance
[3] Private Norms
[C] Litigation
[1]  Violation of Voluntary Engagements
[2] Financial Consequences of CSR Misconduct
[3] Environment and Climate Change
[D] Perspectives of Regulatory Evolution
§2.06  Conclusion
CHAPTER 3

Business Ethics
Rosamund Thomas

§3.01
§3.02

Introduction to Business Ethics
Moral Values

XXXil

29
30
30
32
35
35
35
36
36
37
37
38
39
40
40
42
43
44
44
45
45
45
46
47

48
50
52
53
53
53
55
55
56
56
57
57
59
61

63
63
65



Table of Contents

(A]
(B]

‘Trust’
‘Integrity’

§3.03  The Corporate ‘Code of Ethics’
§3.04  Corporate Governance
§3.05  Conclusions

CHAPTER 4

Understanding and Addressing Criticisms of the Corporate Social
Responsibility Movement

Michael Hopkins

§4.01 Introduction

§4.02  Understanding and Addressing Criticisms of the CSR Movement

(A]
(B]

[C]

Lack of Definition, Everyone Seems to Have Their Own Concept
or Definition

CSR Is Just Part of Public Relations to Bamboozle and
Increasingly Sceptical Public

CSR Is Just Another Word for Corporate Philanthropy: The
Contribution That a Business Directly Makes to the Welfare of
Society (Or ‘The Planet’) Is to Be Viewed as Largely
Independent of Its Profitability

CSR Is Misleading Since It Diverts Attention from Key Issues, It
Is a Curse Rather Than a Cure

CSR Ignores What Has Gone on Before, in Particular,
Development Economics

The Social Responsibility of Business Begins and Ends with
Increasing Profits: CSR Is an Unnecessary Distraction

CSR Is a Sham Because Companies Cannot Be Left to
Self-Regulate

§4.03  Concluding Remarks

CHAPTER 5

CSR Is Dead: What Should Come Next?
Roel Nieuwenkamp

§5.01 Introduction

§5.02  Criticism of the Concept, CSR

(A]
(B]
(C]
(D]
(E]

CSR as Social Philanthropy Versus Sustainable Development
CSR as an Optional Activity

CSR Associated with ‘Classic’ Social Audits

CSR as a Window Dressing Exercise

SDG Washing

§5.03  So, What’s Next?

(A]

Sustainable Corporate Governance

§5.04  Business Case for Sustainable Corporate Governance

Al

[
(B]

Cost and Risk Reduction
Competitive Advantage, Reputation and Legitimacy

Xxxiii

66
66
67
68
68

71
71
73

73

75

77

78

79

80

84
84

87
87
88
89
89
90
90
91
91
92
93
93
94



Table of Contents

§5.05 How Can Businesses Ensure They Are Acting Responsibly?
[A] What Is the Role of a Corporate Board?
[B] Sustainable Remuneration
[C] Sustainability Reporting

§5.06  Conclusion

CHAPTER 6

Corporate Governance and Sustainability

Alan S. Gutterman

§6.01  Descriptions of Corporate Governance

§6.02  Descriptions of CSR and Sustainability

§6.03  Convergence of CSR and Corporate Governance

§6.04 Impact of Convergence on Corporate Regulation

§6.05 Investor Interest in CSR and Sustainability and Impact on Board
Oversight

§6.06  Transparency and Disclosure

§6.07  Conclusion

CHAPTER 7
Corporate Social Responsibility Reporting
Margaret Peloso & Travis Hunt
§7.01 Introduction
§7.02 A Brief History of CSR Reporting
§7.03  Voluntary Reporting Frameworks
[A] The Definition of Materiality for Voluntary Reporting
[B] The Global Reporting Initiative (GRI)
[1]  GRI's Formation and History Have Shaped the Breadth of
the GRI Standards
[2]  GRI Guiding Principles
[3] The GRI Standards
[a]  General Disclosures
[i]  Strategy, Ethics, and Integrity
[ii] Governance
[ili] Stakeholder Engagement
[b]  “Economic” Disclosures
[i]  Climate Change
[ii] Other Economic Disclosure Topics
[c] Environmental Disclosures
[i] Waste and Water-Related Disclosures
[ii] Energy and Emissions Disclosures
[iii] Other Environmental
Disclosures—Environmental Compliance and
Supplier Environmental Assessment
[d] Social
[l Employment and Labor Disclosures

XXXiV

96
97
98
99
100

101
102
106
110
112

117
119
121

125
125
127
128
129
131

131
131
132
132
133
133
134
134
134
135
135
135
136

136
137
137



Table of Contents

§7.04

(D]

[ii] Human Rights Disclosures
[iii] Other Social Disclosures—Supplier Social
Assessment, Public Policy, Customer Health
and Safety, Marketing and Labeling, Customer
Privacy, and Socioeconomic Compliance
CDP (Formerly the Carbon Disclosure Project)
[1] Formation and History
[2]  Grading and Benchmarking
[3] CDP 2018 Questionnaires
[a] Climate Change
[b]  Water
[c] TForests
The International Integrated Reporting Council (IIRC)
[1]  Formation and History
[2]  Guiding Principles
[3] Overview of the IR Framework
The Climate Disclosure Standards Board (CDSB)
[1] Formation and History
[2]  Guiding Principles
[3] Overview of 2018 CDSB Framework
The Sustainability Accounting Standards Board
[1] Formation and History
[2]  Conceptual Framework
[3] Overview of SASB Reporting Framework
[a] Commercial Banks SASB Standards
[b] Oil & Gas Exploration and Production (E&P)
Companies SASB Standards
The Taskforce on Climate-Related Financial Disclosures
[1] The TCFD’s Climate Change Accounting Framework
[2] The TCFD’s Disclosure Framework: The Big Four Areas of
Disclosure
[a] Governance
[b]  Strategy
[c] Risk Management
[d] Metrics and Targets
[3] Scenario Analysis
[4] TCFD Expected Implementation

Other Voluntary Programs/Initiatives Associated with Disclosure of
CSR Information

(A]
(B]

[C]
(D]

EU Eco-Management and Audit Scheme (EMAS)

The United Nations Environment Programme Finance Initiative
(UNEP FI)

The United Nations Global Compact (UNGC)

The Organisation for Economic Co-operation and Development
(OECD)

XXXV

137

137
138
138
139
140
140
141
142
142
143
145
146
147
147
148
149
149
149
150
150
152

153
153
153

154
154
154
155
155
156
156

157
157

158
158

158



Table of Contents

[E] International Organization for Standardization (ISO) Social
Responsibility Guidance Standard ISO 26000
[F]  Science Based Targets Initiative (SBTI)

§7.05 Required Nonfinancial and CSR Reporting
[A] EU Directive 2014/95/EU and Member State Implementation
[1]  Scope of Application
[2] Content of the Report
[3] Method of Reporting
[4] EU Member State Implementation
[S] Member States with Disclosure Requirements That
Significantly Differ from Directive 2014/95/EU
[a] France
[b]  Greece
[c] Romania
[B] US SEC Climate Change Guidance
[1] Overview of the Guidance and 2016 Concept Release
[2] Potential Impact of EU Directive on U.S. Companies
[C] Stock Exchanges Requiring CSR Reporting
§7.06  Shareholder Activism Driving CSR Disclosures
[A] Institutional Investor Statements
[B] Shareholder Activism Data Shows Increased Interest in CSR
Reporting and ESG Factors
§7.07  Benchmarking Based on Environmental Disclosures
§7.08  Conclusion
CHAPTER 8

Corporate Social Responsibility and International Law: Where Are We
Now, and Where Are We Headed?
Jennifer A. Zerk

§8.01
§8.02

§8.03
§8.04

Introduction

What Does International Law Have to Do with CSR?

[A] A Rule Book for Global Business

B]  Allocating Regulatory Authority in an Interconnected World

Addressing Common Challenges

Building and Maintaining ‘Level Playing Fields’

E] A Framework for Judicial Cooperation

[F] Business and Human Rights: The Place Where All Roads Meet

Regulating Global Business: Is International Law up to the Task?

Significant Recent International Legal Developments Relevant to CSR

[A] UN Guiding Principles on Business and Human Rights:
Framework and Follow-Up

[B] The UN Process to Develop a Binding Treaty on Business and
Human Rights

[C] Sustainable Development Goals

[D] ILO Standards Relating to Vulnerable Workers

XXXVi

158
159
159
159
160
161
161
162

165
165
165
166
166
166
167
167
168
168

169
170
172

173
174
174
175
177
179
180
181
182
185
188

188
191

194
195



Table of Contents

§8.05

§8.06

Part 11

[E] Treaty Body Statements

[F] OECD Guidelines for Multinationals: Revision 2011 and Beyond

Priorities for the Years Ahead

[A] Clarifying the Regulatory Roles and Responsibilities of States in
CSR-Related Areas

[B] Deepening and Strengthening Domestic Regulatory Regimes

[C] Improving Cross-Border Cooperation Between States

[D] Humanising Globalisation by Creating Opportunities for Greater
Stakeholder Engagement in the Development of Trade Policy
and the Monitoring of Impacts

Concluding Remarks

Sectoral and Cross-Sectoral Approaches to CSR

CHAPTER 9
Supply Chain Management
Ken Rivlin & Felise Cooper

§9.01
§9.02

§9.03

§9.04

Introduction
Corporate Social Responsibility Concepts
[A] What Do We Mean by Corporate Social Responsibility?
[B] What Is Supply Chain Management?
[C] Supply Chain CSR Issues
Key Challenges and Trends
[A] Lack of Consensus on Metrics
B] Globalization
C] Stakeholders Demand Involvement
D] Fast-Changing Markets Versus Brittle Supply Chains
E] Data Deluge
Voluntary Standards and Legal Frameworks
[A] Voluntary Certification Schemes
[1] 1SO 14001
[2] 1SO 26000

(
(
(
(

]
[3] OHSAS 18001
[4]  Social Accountability 8000
[S] EU Eco Management and Audit Scheme
[6] Fairtrade certification
[7]  U.S. EPA Energy Star Program
[8] Human Rights Guidelines

[B] Investing and Reporting
[1]  UN Principles for Responsible Investment
[

1
2]  Sustainability Reporting
[C] Legal Requirements
[1] Chemicals (REACH and Green Chemistry)
[2]  Electronic Waste (RoHS and WEEE)

XXXVil

196
197
199

199
201
201

202
203

205

207
207
208
208
209
209
210
210
211
212
212
213
214
214
214
215
215
216
216
216
217
217
217
217
218
219
219
220



Table of Contents

[3] Energy-Related Products

[4]  Conflict Minerals
§9.05 Case Studies
§9.06  Best Practices Toolkit

[A] Objectives
[B] Key Strategies and Recommended Action Items

[1]  Get Perspective and Organize Information

[2] Know Stakeholders

[3] Benchmarking

[4] Define Basis for Future Growth and Success
[a] Procurement and Materials Acquisition
[b]  Production and Assembly
[c] Distribution and Transportation
[d] Packaging
[e] Warehousing
[f]  After-Market Take-Back, Repair, Recycling,

Upgrading

[g] Human Rights and Working Conditions
[h]  Corruption and Ethical Issues
[i] Community
[S] Certificates of Compliance and Materials Declarations
[6] Contracts and Purchase Orders
[7] Compliance Schemes
[8] Recordkeeping
[9] Testing and Auditing
[10] Certifications

[11] Reserves and Disclosure Issues

[12] Report on CSR and Supply Chain Activities
§9.07  Conclusion

CHAPTER 10

Corporate Social Responsibility in the Oil and Gas Sector
Elizabeth Wild

§10.01 Introduction

§10.02 Qil and Gas Industry’s Activities and Characteristics
§10.03 Oil and Gas Industry’s Impacts

§10.04 The Evolution of CSR in the Oil and Gas Industry
§10.05 Collective Oil and Gas Industry Responses

§10.06 Actions by Individual Companies

§10.07 In-Country CSR Challenges

§10.08 The Future

§10.09 Conclusion

XXXViii

220
221
222
225
225
226
226
227
227
227
227
227
228
228
229

229
229
230
230
230
230
231
231
231
232
232
232
232

233
233
235
236
237
243
244
246
250
254



Table of Contents

CHAPTER 11
Evolution of CSR in Mining: Key Challenges and Trends
Hannah Clayton

§11.01
§11.02
§11.03
§11.04

§11.05
§11.06
§11.07
§11.08
§11.09
§11.10
§11.11
§11.12

Introduction

Scope and Definitions

Why Sustainable Development Is Core Business?

Evolution of Sustainable Development in the Sector - A (Very) Brief
History

Rise of the Human Rights Agenda

Increased Investor Attention

Increased Expectations on Disclosure and Measuring Performance
Looking to the Future

Beyond the Mine Site to the Whole Value Chain

Technological Innovation

Climate Emergency

Conclusion

CHAPTER 12
The Intersection of CSR and Economic Sectors—Manufacturing
Ann E. Condon & Michelle Mendlewicz

§12.01 The Motivations for Manufacturers to Adopt CSR Programs
[A] Human Trafficking
[B] Climate Change
[1] Innovation in Manufacturing and Products
[2] Transportation Underpins Global Manufacturing
[3] Digitizing Industry
[4] Employee Recruiting
[S] Investor Expectations
[C] Material Choices
[1] Regulation of Chemicals
[2] Material Bans
[3] Supply Chain Responsibility and Transparency
[4] Conflict Minerals
§12.02 CSR Strategy Development
§12.03 Conclusion
CHAPTER 13

Corporate Social Responsibility in the Financial Sector
Motoko Aizawa

§13.01
§13.02
§13.03

The Financial Sector: A “Surreal” Sector?
General Characteristics of CSR and Its Drivers
CSR in the Financial Sector

[A] What Does Society Want from the Sector?
[B] CSR Versus ESG Versus Sustainability

[C] CSR Implementation

XXXIX

255
255
256
256

258
262
264
204
266
266
268
269
270

271
272
274
277
278
279
280
281
281
283
283
284
285
286
287
288

289
290
291
292
292
294
295



Table of Contents

[1]  One Beginning
[2] Doing No Harm and Doing Good
[3] Due Diligence: Separate Pathways for Debt and Equity
[4] Transparency, Participation and Accountability
§13.04 Guided or Mandated CSR: Public Institutions’ Involvement
[A] ESG Due Diligence
[B] Sustainability Reporting
[C] Drivers of Publicly Led CSR Programs
§13.05 Does the Sum of CSR Initiatives Respond to Society?
Annex 1 Sample Exclusion Lists

Part III
Worldwide Frameworks and Initiatives on Corporate Responsibility and
Sustainability

ParT A
Some Key Global Frameworks

CHAPTER 14

The Global Compact

Hans Corell

§14.01 The Beginning
§14.02 The Purpose
§14.03 The Principles
§14.04 The Actors

A] Governments

[

[B] Business

[C] Labour

[D] Civil Society
[E] Others

§14.05 How Does One Participate?

[A] Policy Dialogues

[B] Learning

[C] Partnership Projects

[D] Local Networks
§14.06 The Administration of the Global Compact
§14.07 The Global Compact and CSR
§14.08 The Global Compact and Anti-corruption
§14.09 The Role of the Lawyer
§14.10 Material Available

CHAPTER 15

The OECD Agreement on Corporate Responsibility and Its Future
Roel Nieuwenkamp

§15.01 Nature of the OECD Guidelines

x1

295
297
301
307
311
312
314
315
316
319

321

323

325
325
326
326
328
328
328
329
330
330
330
330
331
331
331
332
332
333
334
335

337
338



Table of Contents

§15.02 State of Play of the NCP System
§15.03 Era of Consequences and Coherence

§15.04 Scenarios for the Future of the OECD Guidelines

§15.05 Conclusion

CHAPTER 16

340
343
345
347

The United Nations Sustainable Development Goals: A Bold Effort to
Achieve Transformative Global Change in an Ever-Evolving World
Stacey Sublett Halliday & Dacia T. Meng

§16.01 Sustainable Development Goals Defined

§16.02 Tracking Global Progress at the Country Level
§16.03 The Role of the Private Sector and ESG Investment

Sustainable Development Goal 1
Sustainable Development Goal 2
Sustainable Development Goal 3
Sustainable Development Goal 4
Sustainable Development Goal 5
Sustainable Development Goal 6
Sustainable Development Goal 7
Sustainable Development Goal 8
Sustainable Development Goal 9
Sustainable Development Goal 10
Sustainable Development Goal 11
Sustainable Development Goal 12
Sustainable Development Goal 13
Sustainable Development Goal 14
Sustainable Development Goal 15
Sustainable Development Goal 16
Sustainable Development Goal 17

§16.04 Conclusion: Looking Ahead

PArT B

Environment and Climate Change

CHAPTER 17

Environmental Frameworks and Corporate Social Responsibility

J. Brett Grosko & Jennifer Wills
§17.01 Introduction
§17.02 Why Is There a Need to Integrate Environmental Considerations into

CSR?
(A]
(B]
[C]

§17.03 Media-Specific Standards and Frameworks

(A]

Scientific Support for Environmental CSR
History of Sustainable Development

Corporate Social Responsibility

Water

xli

349
351
352
353
354
355
355
356
356
356
357
358
359
359
360
361
362
362
362
363
367
368

371

373
373

374
374
376
379
381
382



Table of Contents

[B] Air

[C] Land, Forests, and Resources
[D] Chemicals Management

[E] Waste Management

§17.04 Financial Sector and Market-Based Frameworks
[A] Reporting
[B] Investment
[C] Finance
§17.05 Governance
[A] International Organizations
[1]  United Nations
[2] International Finance Corporation
[3] Organisation for Economic Co-operation and
Development (OECD)
[4]  Association of Southeast Asian Nations
[B] European Union
[C] National Action
[1]  Brazil
[2] Canada
[3] China
[4] India
[5] Japan
[6] South Africa
[7]  United Kingdom
§17.06 Summary Chart
§17.07 Conclusion
CHAPTER 18

Corporate Social Responsibility and Climate Change
Michael Burger & Jessica Wentz

§18.01
§18.02

§18.03

Introduction

Background on CSR, Sustainable Development and Climate Change

[A] Co-evolution of Sustainable Development and Environmental
CSR

[B] Influence of UNFCCC Processes and Rise of Corporate Action
on Climate Change

[C] Relationship to Government Regulation and Failure to Regulate

[D] Rationales for Business Action on Climate Change

Typology of Climate Change CSR Approaches

[A] Corporate Codes of Conduct

[B] Performance Targets

[C] Voluntary Disclosures and Reporting
[1]  Legally Required Disclosures
[2]  Voluntary Disclosures

[D] Internal Carbon Price

xlii

384
384
386
387
388
388
392
395
396
396
396
397

399
401
402
403
404
400
407
409
411
412
414
415
417

421
421
422

422

425
426
427
428
429
430
431
431
432
433



Table of Contents

[E] Direct Investments 435
[1] Capital Investments 435
[2] Purchasing Clean Energy Credits and Carbon Offsets 437

[F]  Supply Chain Management and Circular Economy Approaches 437
[1]  Supply Chain Management and Low-Carbon Procurement 438

[2] Downstream and Circular Economy Approaches 439
[G] Social and Environmental Investment Safeguards 439
[H] Voluntary Certification Programs 440
[I] Engagement in Governance 440
[J]  Corporate Philanthropy 440
§18.04 Critiques, Lessons Learned, and Future Directions for Climate Change
CSR 441
Part C
Human Rights and Labour Issues 445
CHAPTER 19

The International Human Rights Framework and the Role of Business:
The Journey from the Universal Declaration of Human Rights to the UN
Guiding Principles on Business and Human Rights

Lene Wendland 447
§19.01 Introduction 448
§19.02 The Evolution of an International Human Rights Regime 449
[A] The International Bill of Human Rights 449
[1]  The Universal Declaration of Human Rights 449
[2] The Two Covenants 453
[B] The Nine Core Human Rights Instruments 456

[C] The Nature of State Obligations Under International Human
Rights Law 457
§19.03 Business and Human Rights 458
[A] Fit for Purpose? 458
[B] Early International Responses 461

[C] Guiding Principles on Business and Human Rights:
Implementing the United Nations Protect, Respect and Remedy

Framework 463
[1]  Principled Pragmatism: The Quest for Answers to the

Business and Human Rights Riddle 463
[2]  The United Nations Protect, Respect and Remedy

Framework 465
[3] The UN Guiding Principles on Business and Human

Rights 466

§19.04 Concluding Reflections: Is the Glass Half-Full or Half-Empty? 469

xliii



Table of Contents

CHAPTER 20
Beyond CSR: The Story of the UN Guiding Principles on Business and
Human Rights

John F. Sherman III 473
§20.01 Introduction 475
§20.02 Background of the UNGPs 476
§20.03 Content of the UNGPs 478

[A] Pillar I - The State Duty to Protect Human Rights (UNGPs 1-10) 478
[B] Pillar IT - The Corporate Responsibility to Respect Human

Rights (UNGPs 11-24) 479
[1]  Avoiding and Addressing Human Rights Infringement 480
[2] Company Policy and Practice Expectations 480
[3] Human Rights Policy Commitment 480
[4] Human Rights Due Diligence 481
[S]  Elements of Human Rights Due Diligence 482
[a]  Assessing Impacts 482
[b] Integrating and Acting 483
[c] Tracking and Communicating 484
[C] Pillar IIT - Access to Effective Remedy (UNGPs 25-31) 485
§20.04 Uptake of the UNGPs 485
[A] Multistakeholder Norms 486
[B] Public Policy 486
[C] Reporting and Disclosure 487
[D] ESG Investing 488
[E] Laws Mandating or Encouraging Human Rights Due Diligence 489
[1] Laws Mandating Human Rights Due Diligence 489
[2] Laws Encouraging or Incentivizing Human Rights Due
Diligence 490
[F]  Zero-Draft Treaty Negotiations 491
[G] Legal Claims by Affected Stakeholders and Others to Hold
Companies Accountable 492
[1] Mandatory Due Diligence Law Claims 492
[2] Customary International Law Claims 492
[3] Claims Against Buyers of Goods 493
[4] Claims Against Parent Companies 494
[S] Human Rights Due Diligence as a Defence to Liability 495
[H] Judicial Challenges to a State’s Failure to Protect Persons and
Communities From Human Rights Harm Under Pillar I 496
[I[]  Non-judicial Dispute Resolution Developments 497
[J]  Private International Law on Business and Human Rights 497
[K] Arbitration of Human Rights Issues 498
[1] Private Commercial Arbitration 499
[2] Foreign Investor Host State Treaty Arbitration 499
[L] Bar Associations 501
§20.05 Conclusion 503

xliv



Table of Contents

CHAPTER 21
The Regulation of Multinational Labour and Employment Practices
Through a Galaxy of Norms
Elise Groulx Diggs, Brian Burkett & Mitt Regan
§21.01 Introduction
§21.02 International Labour Law and the Role of the ILO
§21.03 The Incorporation of the Principles and Rights of the Fundamental
Declaration and The Development of BHR Standards
[A] The Draft Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to
Human Rights
[B] The United Nations Guiding Principles on BHR
§21.04 Implementing the UNGPs and Their Underlying Principles
[A] “Voluntary’ or ‘Soft’ Law BHR Initiatives
[1] International Framework Agreements
[2]  Industry or Supply Chain Codes of Conduct
[a] RBA Code of Conduct
[3] Other Multi-Stakeholder Initiatives
[a] The Bangladesh Accord
[4] BHR Clauses in Commercial Contracts
[5] International BHR Arbitration
[B] Evolution Towards ‘Hard Law’ Norms
[1]  National Action Plans and Domestic Legislation
[a] United Kingdom’s NAP and Modern Slavery Act
[b] France’s NAP and ‘Duty of Vigilance’ Law
[c] Netherlands’ NAP and Child Labour Law
[2] Proposed UN Treaty on BHR
[3] Recent Court Decisions
§21.05 Conclusion

CHAPTER 22
Multi-stakeholder Initiatives in the Business and Human Rights Arena
Martijn Scheltema
§22.01 Introduction
§22.02 Different Types of Initiatives
§22.03 Examples of Multi-stakeholder Mechanisms in the Business and
Human Rights Arena
[A] Introduction
[B] UN Global Compact
[C] Dutch International Responsible Business Conduct Agreement
in the Textile Sector
[D] Roundtable on Sustainable Palm Oil
[E] Rainforest Alliance
[F]  Voluntary Principles on Security and Human Rights
§22.04 Effectiveness of Multi-stakeholder Mechanisms

xlv

505
506
508

510

510
511
513
513
514
515
516
517
517
518
519
521
521
522
523
524
524
526
529

535
535
537

538
538
539

540
542
544
545
547



Table of Contents

G] Grievance Mechanisms
[H] Other Aspects
§22.05 Conclusion

[A] Different Angles

[B] Effectiveness Vis-a-Vis Legislation

[C] Government Endorsement

[D] Human Rights or Sustainability Angle
[E] Monitoring and Enforcement

[F] Governance

[

Part IV
Legal Dimensions and the Role of the Lawyer

CHAPTER 23
Corporate Responsibility and National and International Legal
Frameworks
Suzanne Spears
§23.01 Introduction
§23.02 CR and International Legal Frameworks
[A] CR and the United Nations
[B] CR and Regional Organizations
[C] CR and International Economic Regimes
§23.03 CR and National Legal Frameworks
[A] CR-Related Legislation
1]  Mandatory CR Reporting Laws
2]  Mandatory CR Due Diligence or Risk Management Laws
3 Government-Backed Codes of Conduct
[4] Changes to Company Law
[S] CR Investigation Bodies
[B] CR-Related Litigation
[1] CR and Tort Litigation
[2] CR and Other Types of Litigation
§23.04 Concluding Observations

[
(
[

CHAPTER 24

Accountability: Legal Risks and Remedies

Sara L. Seck & Akinwumi Ogunranti

§24.01 Introduction

§24.02 Legal Risk and Remedies: Corporate, State, Non-State, Judicial and
Nonjudicial Initiatives

§24.03 Accountability and Legal Remedy: Challenges Arising in
Transnational Litigation

§24.04 Nature and Adequacy of Remedies: Non-state-Based, Nonjudicial
Remedy and Judicial Settlements

xlvi

547
548
550
550
551
551
552
553
554

555

557
557
558
559
562
564
566
567
567
570
573
573
574
575
575
579
584

587
587

588

597

600



Table of Contents

§24.05

§24.06

Insights from Restorative Justice: A Panacea for the Corporate
Accountability Quagmire?
Conclusion

CHAPTER 25
CSR Risk Management and Due Diligence
Jonathan Drimmer & Michael Torrance

§25.01 Introduction
§25.02 What Is Due Diligence?
[A] Legal Due Diligence
[B] CSR Due Diligence
[1]  Environmental and Social Risk Due Diligence
[2] Human Rights Due Diligence
§25.03 Management Systems and Compliance Programs
[A] What They Are and Why We Have Them
[1]  Environmental and Social Management Systems
[2]  Legal Programs (Anti-corruption, Human Rights, ITAR,
Sanctions) Often Operate According to Compliance
Programs
[B] Key Components
[1]  Policies and Procedures
[2] Centers of Responsibility and Training
[3] Monitoring
[4] Auditing, Reviewing and Reporting
[a] Hotlines, Investigations and Remediation
§25.04 Special Considerations in Due Diligence
[A] Anti-corruption
[B] Contracting
[C] Stakeholder Engagement
[D] Climate Change
§25.05 Conclusion
CHAPTER 26

The Role of International Arbitration in the New Lex Mercatoria for
Business and Human Rights
Claes Cronstedt & Robert C. Thompson

§26.01
§26.02

§26.03
§26.04
§26.05
§26.06

§26.07

Introduction

The Impact of the United Nations Guiding Principles on Business and
Human Rights

Companies’ Exposure to BHR Risks in Their Supply Chains

Attaining a Level Playing Field

Enforcement and Dispute Resolution

How Arbitration Can Overcome Many of the Difficulties That
Companies Might Face

The Issue of Transparency in Arbitration

xlvii

605
608

611
611
612
612
613
613
615
617
617
617

618
619
619
619
620
621
622
623
623
624
625
626
627

629
630

634
635
638
639

640
644



Table of Contents

§26.08 The Emergence of a Coherent International Standard for BHR
Compliance
§26.09 Conclusion

CHAPTER 27

Ethical Considerations: Corporate Social Responsibility and the 21st

Century Lawyer

Irma S. Russell & Joan MacLeod Heminway

§27.01 Introduction

§27.02 The Sustainability Imperative and Sustainable Development

§27.03 The Corporation in Today’s World and Economy

§27.04 CSR and the Choice of Legal Entity

§27.05 Business Firms and Their Responsibility in Meeting Today’s
Challenges

§27.06 Corporate Social Responsibility in a Time of Crisis

§27.07 Conclusion

ParT V
Some Regional Perspectives

CHAPTER 28

A Case Study of CSR in North America—Business Engagement on Climate
Change

Rosalie Winn & Peter Zalzal

§28.01 Protective Climate Policy as an Element of CSR

§28.02 Leveraging Market Position and Purchasing Power to Advance CSR
§28.03 Technological Innovations Furthering CSR Goals

§28.04 Risks Associated with Failure to Incorporate CSR Goals

§28.05 Conclusion

CHAPTER 29
Corporate Social Responsibility in Asia, with Particular Reference to
South East Asia: Untapped Potential, New Approaches, and the
Imperative for Humanistic Enterprise
Thomas Thomas & Eugene K.B. Tan
§29.01 Introduction
§29.02 Redefining CSR for Asia

[A] A Broader Conception of Licence to Operate
§29.03 CSR in South East Asia/ASEAN

[A] Introduction to ASEAN and Progress Made
B] Diversity and Progress
Corporate Social Responsibility in ASEAN
Sustainability Reporting in ASEAN
E] Human Rights Issues in ASEAN

x1viii

646
650

653
653
659
662
665

670
673
676

679

681
682
687
689
689
691

693
694
697
699
703
703
705
707
708
709



Table of Contents

[1] Some Key Issues in the ASEAN Context
[a] Forced Labour, Human Trafficking, and Migrant
Worker Rights
[b] Land Acquisition
[c] Women’s and Children’s Rights
[d] LGBT Rights
[e] Transboundary Haze
[f]  Corruption
[2]  Addressing Human Rights Challenges
[a] Role of Business
[3] Summary
§29.04 CSR as an Imperative for Change
§29.05 Conclusion

CHAPTER 30
The Intersection of Corporate Social Responsibility and African
Regulations, Policies, Laws, and Initiatives
Nkiruka Chidia Maduekwe & Cheri-Leigh Young
§30.01 Introduction
§30.02 CSR: Regional and Subregional Perspective
[A] Regional: African Union (AU)
[B] Subregional
[1] ECOWAS
[2]  Southern African Development Community
§30.03 CSR: National Perspective
[A] Nigeria
[1]  Understanding of CSR Generally
[2] Human Rights
[3] Labour Standards
[4] The Environment
[5] Anti-corruption
[B] South Africa

Ul

[1]  Understanding of CSR Generally
[2] Human Rights

[3] Labour

[4]  Environment

[S]  Anti-corruption
§30.04 Conclusion

CHAPTER 31

Corporate Social Responsibility in the EU: From a Vague Concept to an
Increasingly Normative Principle?

Javier de Cendra de Larragdn

§31.01 Introduction

§31.02 From Environmental Law to Sustainable Development Law

xlix

711

711
712
712
713
713
714
715
717
717
718
722

725
726
728
729
731
732
733
736
736
736
741
742
743
743
744
745
748
749
751
753
753

755
755
757



Table of Contents

§31.03
§31.04
§31.05

§31.06

§31.07

§31.08

EU Company Law and Environmental Law

The Approach of EU Law to Corporate Social Responsibility

From CSR Toward Corporate Driven Sustainability: A New Paradigm?

[A] The Broader Context

[B] Corporate Driven Sustainability Defined

[C] The Contribution of Corporate Driven Sustainability to
Sustainable Development: Can It Be Measured, and Does It
Matter?

The Penetration of CDS into (EU) Environmental Law and

Regulations

[A] Non-financial Reporting Obligations in EU Law

[B] Promoting Long-Term Shareholder Engagement with
Sustainable Development

Is the Concept of Corporate Driven Sustainability Operational?

[A] At the International Level

[B] EU Level

Concluding Remarks: From CSR Toward Corporate Driven

Sustainability

CHAPTER 32
Corporate Social Responsibility in Mexico
Leopoldo Burguete-Stanek

§32.01
§32.02
§32.03
§32.04

Index

Definition of “Corporate Social Responsibility” in Mexico
History of Corporate Social Responsibility in Mexico
Implementation and Its Challenges in Mexico
Conclusions

761
762
764
764
766

770

771
771

775
777
777
778

779

783
784
785
786
789

791



CHAPTER 21

The Regulation of Multinational Labour
and Employment Practices Through a
Galaxy of Norms

Elise Groulx Diggs, Brian Burkett & Mitt Regan

Due to the profound effects of globalization on the nature of work, the
regulation of labour and human rights matters is increasingly becoming a
transnational issue. A wide range of initiatives has emerged in recent years
with the common objective of establishing labour and human rights norms
and enforcement mechanisms. These initiatives are occurring at all levels,
including at the individual enterprise, industry, national, and supranational
levels. They seek not only to proactively prevent substandard labour condi-
tions and human rights abuses but also reactively to redress violations. In
particular, many initiatives seek to prevent or address labour and human
rights abuses that occur along complex supply chains or are caused by
subsidiaries or entities indirectly controlled by multinational enterprises.
There has been a clear shift in the characterization of these initiatives and
norms over the past decade from ‘soft’ law to ‘hard’ law. This chapter reviews
a number of norms designed to regulate labour and human rights at the
transnational level. It proposes a perspective, supported by an analytical tool
called the Galaxy of human rights norms, that can be used to assess Norms
- both hard law and soft law - together. This approach complements the
classic compliance approach in a single national jurisdiction and affords a
more complete picture of the compliance and reporting obligations across
multiple jurisdictions. The Galaxy provides a framework to help professional
practitioners — labour lawyers, CSR, sustainability experts — advise business
corporations on human rights issues, a new and emerging field of legal
practice.
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§21.01 INTRODUCTION

Labour and human rights matters throughout much of the twentieth century and the
beginning of the twenty-first century have generally been treated as falling within the
regulatory oversight of the local or national government where an employer’s activities
are situated. However, globalization has created profound changes in the nature of
work. Growth in the number and size of multinational enterprises (hereinafter ‘MNEs’)
has led to complex corporate structures and expansive global supply chains. The use of
global supply chains has resulted in an environment where MNEs are directly
employing fewer workers and the setting of labour and human rights standards has
been transferred to numerous subsidiaries or smaller distinct organizations along a
global supply chain. Wide variation in the setting and regulation of working conditions
has resulted in a ‘governance gap’' with respect to the prevention of, and accountabil-
ity for, substandard labour conditions and direct and indirect human rights abuses.

The recognition of this ‘governance gap’® has led to the relatively rapid emer-
gence of a range of initiatives with a common objective of establishing labour and
human rights norms together with enforcement mechanisms. These initiatives have
occurred at all levels, including at the MNE level and at supranational organizations,
such as the United Nations (UN). The initiatives seek to not only proactively prevent
substandard labour conditions and human rights abuses but also reactively redress
violations when they occur. Over the course of the past decade, these norms have
started to transform from ‘soft’ law, which includes voluntary private transnational
norms and non-binding rules outside national laws, to binding and enforceable ‘hard
law’ at both the national and international levels.

The combination of ‘soft’ and ‘hard’ laws that regulate the conduct of businesses
has resulted in what Elise Groulx Diggs, Mitt Regan, and Beatrice Parance refer to as a
‘galaxy’ of business and human rights norms (hereinafter ‘BHR Galaxy’).*> This BHR
Galaxy is comprised of: enforceable legal obligations under national law, private
voluntary standards, corporate and multilateral codes of conduct, guiding principles
and declarations from international organizations, a proposed binding international
business and human rights treaty, and other sources.

The norms that form the BHR Galaxy can be conceptualized as occupying
distinctive concentric rings around a core ring of enforceable ‘hard’ law, expanding
outward to include various forms of ‘soft’ law.* The metaphor of a galaxy underscores
that these norms are not organized in a hierarchical fashion and that those in one ring

1. John Ruggie, Promotion and Protection of All Human Rights Civil, Political, Economic, Social and
Cultural Rights, Including the Right to Development, Protect, Respect and Remedy: A Framework
for Business and Human Rights, A/HRC/8/5, 1, https://documents-dds-ny.un.org/doc/UNDOC
/GEN/G08/128/61/PDF/G0812861.pdf?OpenElement (accessed 25 Oct. 2019).

2. Claes Cronstedt & Robert C. Thompson, A Proposal for an International Arbitration Tribunal on
Business and Human Rights, 57 Harvard 1.L.J. 66, 66 (2016).

3. Elise Groulx Diggs, Mitt Regan & Beatrice Parance, Business and Human Rights as The Galaxy of
Norms, 50 (2) G.J.I.L. 309 (2019), http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?
article = 3216&context = facpub (accessed 13 Sep. 2019).

4. Ibid. at 314. A figure of the galaxy and of the concentric rings follows the conclusion of this
chapter.
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may exert ‘gravitational influence’ on those in another in a way that can blur the
distinction between ‘hard” and ‘soft’ law. Many of the developments in the BHR Galaxy
have significant implications for businesses in respect of their domestic and interna-
tional activities and their workforces.

This chapter identifies a smaller galaxy of norms - still evolving - that are
designed to govern (or regulate) labour conditions in complex global supply chains
and, in particular, to expose cases of serious human rights abuses (including ‘modern
slavery’) and mitigate the risk of their occurrence. This Galaxy not only blends hard
law and soft law but also builds tighter links between three traditionally distinct
domains of international rule-making: (1) the body of international labour law
articulated in the conventions and declarations negotiated at the International Labour
Organization (ILO) in Geneva, (2) ‘voluntary’ soft law guidelines of Responsible
Business Conduct (CSR) for Multinational Enterprises developed under the umbrella of
the OECD Investment Committee (OECD Guidelines),” (3) international human rights
conventions, declarations, and guidelines primarily issued by the UN Human Rights
Council in Geneva and also shaped at times by the UN Secretary General and the UN
General Assembly. The most recent UN guidance for business corporations is the UN
Guiding Principles for Business and Human Rights (UNGPs), approved by the Member
States of the UN Human Rights Council in 2011. The UNGPs explicitly incorporate the
ILO’s core Conventions as part of ‘internationally recognized human rights’.®

These three ‘planetary systems’ thus are linked together in the larger BHR Galaxy,
reinforcing an international consensus endorsed and promoted by three multilateral
institutions concerning the ‘rules of the game’ governing labour standards in global
supply chains. Some areas of the BHR Galaxy may not provide the precision and
certainty of national legislation or international treaties - a critique of ‘soft law” often
voiced by lawyers. However, these norms often play a critical role in setting baseline
standards of ‘responsible’ business conduct and building consensus (even though
imperfect) among the stakeholders in the international economy, states, business
enterprises, financial markets, labour organizations, and civil society. They also help to
launch more quickly the processes of addressing ‘governance gaps’ that can do serious
harm, for example, to workers concerned about workplace safety.

The first part of this chapter provides an overview of the historical development
of international labour and human rights standards by the ILO as well as the origin of
the underlying human rights principles and standards that inform the framework of the
BHR Galaxy. The second part of this chapter provides an overview of a subset of norms
that are designed to govern labour standards and, in particular, to mitigate the risk of
substandard work, working conditions and human rights violations in the labour
market. This subset of norms is set out in such a way that the reader can trace its
transformation from ‘soft’ law into ‘hard’ law.

S. Organization for Economic Cooperation and Development, Policy Framework for Investment,
https://www.oecd.org/investment/toolkit/policyareas/responsiblebusinessconduct/ (accessed
2 Jul. 2019).

6. United Nations Human Rights Office of the High Commissioner, United Nations Guiding
Principles on Business and Human Rights, http://www.ohchr.org/Documents/Publications/
GuidingPrinciplesBusinessHR_EN.pdf (accessed 1 Jul. 2019).

507



§21.02 Elise Groulx Diggs, Brian Burkett & Mitt Regan

§21.02 INTERNATIONAL LABOUR LAW AND THE ROLE OF THE ILO

The ILO, the only tripartite UN Agency, is the key supranational institution in the field
of global labour standards. The ILO’s primary role is to develop international standards
in consultation with representatives of governments, workers, and employers.

Since its creation under the Treaty of Versailles in 1919, the ILO’s mandate has
been the promotion of social justice and internationally recognized human and labour
rights. The ILO articulates international labour standards in the form of Conventions
and Recommendations. Conventions are international treaties subject to ratification by
Member States and incorporation into domestic jurisdictions as required by treaty law.
Recommendations are non-binding guidelines applicable to national policy and activ-
ity.

The ILO became a prominent actor in global economic and social issues after the
World Trade Organization (WTO) officially acknowledged the link between economic
development and social progress and entrusted the ILO with responsibility for the
social and labour dimension of global trade liberalization at its 1996 Singapore
Conference.” Responding to this significant role, in 1998 the ILO established the
Declaration on Fundamental Principles and Rights at Work (Fundamental Declara-
tion).® The Fundamental Declaration commits Member States to respect and promote
the fundamental principles and rights set out in the ILO’s eight core Conventions.’
These principles and rights are expressed in four categories in the Fundamental
Declaration: (1) freedom of association and the effective recognition of the right to
collective bargaining, (2) the elimination of forced or compulsory labour, (3) the
abolition of child labour, and (4) the elimination of discrimination in respect of
employment and occupation. The commitment of Member States to respect and
promote the principles and rights in the four categories applies whether or not the
Member State has ratified the relevant ILO Conventions. As a result, an important
aspect of the Fundamental Declaration is its universal application to all ILO Member
States.

The Fundamental Declaration was adopted as a promotional instrument with the
intent that the principles and rights underpinning it would provide guidance for
national and international action.

7. World Trade Organization, Singapore Ministerial Declaration, https://www.wto.org/english/
thewto_e/minist_e/min96_e/wtodec_e.htm (accessed 1 Jul. 2019).

8. The International Labour Organization, ILO Declaration on Fundamental Principles and Rights at
Work, adopted by the 85th session of the International Labour Conference, Geneva, 18 June 1998,
https://www.ilo.org/declaration/thedeclaration/textdeclaration/lang--en/index.htm (accessed
1 Jul. 2019).

9. The eight core ILO Conventions are the: (1) Forced Labour Convention, 1930 (No. 29); (2)
Abolition of Forced Labour Convention, 1957 (No. 105); (3) Freedom of Association an Protection
of the Right to Organise Convention, 1948 (No. 87); (4) Right to Organise and Collective
Bargaining Convention, 1949 (No. 98); (5) Equal Remuneration Convention, 1951 (No. 100); (6)
Discrimination (Employment and Occupation) Convention, 1958 (No. 111); (7) Minimum Age
Convention, 1973 (No. 138); and (8) Worst Forms of Child Labour Convention, 1999 (No. 182).
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Following the adoption of the Fundamental Declaration, there was a growing
realization that a top-down approach to developing labour standards must be accom-
panied by on-the-ground initiatives. As a result of this recognition, the then ILO
Director General Juan Somavia introduced the Decent Work Agenda in 1999
(Agenda).'® The Agenda was intended as a means for states to implement the principles
outlined in the Fundamental Declaration. However, the Agenda recognized that
domestic implementation of the Fundamental Declaration would have to take into
account each nation’s particular circumstances, including its level of development. The
Fundamental Declaration can be viewed as providing a floor upon which decent work
initiatives can be developed to help countries according to their own needs and
priorities.

Decent work is a flexible concept that provides a framework for eradicating
poverty, promoting equality, and enabling individuals to realize personal and commu-
nal aspirations. The ILO’s Agenda is comprised of four main strategic objectives: (1)
realization of standards and the fundamental principles and rights at work, (2) creation
of employment and income, (3) enhancing social protection, and (4) strengthening the
social tripartite system and dialogue.

The most innovative quality of the Agenda rests in the connection it draws
between international labour standards and the reform of domestic systems. The
Agenda has a particularly practical objective: to facilitate the identification by each ILO
Member State of areas in need of reform and to assist each state in developing
home-grown solutions consistent with decent work principles.

The principal means for realizing the Agenda among Member States is through
the creation of Decent Work Country Programmes (DWCPs). Essentially, DWCPs are
initiatives aimed at pursuing the goal of decent work by creating a coherent and
integrated decent work programme at the level of the individual Member State. As of
September 2019, fifty-one countries had approved DWCPs, whereas forty-one coun-
tries were in the drafting process."!

The concepts enshrined in the Agenda continue to be promoted and reaffirmed,
including in the ILO’s June 2019 Centenary Declaration.'* As part of the ILO’s efforts to
further develop its human-centred approach to the future of work, it has stated that it
will direct its efforts to, among other things, eradicating forced and child labour and
promoting decent work for all. Further, the Centenary Declaration recognizes that safe
and healthy working conditions are fundamental to decent work.

The fundamental principles and standards set out in ILO instruments, and
particularly the Fundamental Declaration and the Agenda, have been incorporated into

10. The International Labour Organization, Report of the Director-General: Reducing the decent work
deficit - a global challenge, https://www.ilo.org/public/english/standards/relm/ilc/ilc89/rep-i
-a.htm (accessed 9 Sep. 2019).

11. The International Labour Organization, Status of DWCP Development by Region as at 15 Sep.
2019, https://www.ilo.org/wcmsp5/groups/public/ @ed_mas/@program/documents/generic
document/wcms_630738.pdf (accessed 9 Sep. 2019).

12. The International Labour Organization, ILO Centenary Declaration for the Future of Work
adopted by the Conference at its One Hundred and Eighth Session, https://www.ilo.org/wecmsp
5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_711674.pdf (ac-
cessed 9 Sep. 2019).
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other fundamental documents that establish international business and human rights
(BHR) standards applicable to both states and MNEs. The following sections review the
ways in which the ILO’s core principles and standards have been adopted by other
supranational organizations and levels of governance.

§21.03 THE INCORPORATION OF THE PRINCIPLES AND RIGHTS OF THE
FUNDAMENTAL DECLARATION AND THE DEVELOPMENT OF
BHR STANDARDS

[A] The Draft Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to
Human Rights

In 2003, the United Nations Commission on Human Rights (UN Commission) adopted
the Draft Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights (UN Draft Norms)."* Distilled from
existing international instruments and standards, including the Fundamental Declara-
tion, the UN Draft Norms set out the responsibilities of business enterprises to
‘promote, secure the fulfilment of, respect, ensure respect of and protect human rights
recognized in international as well as national law’.'*

Under the UN Draft Norms, the responsibilities of business enterprises extended
throughout ‘their respective spheres of activity and influence’ and included: ensuring
equality of opportunity and non-discriminatory treatment, a prohibition on using
forced or compulsory labour, providing remuneration that ensures an adequate
standard of living for workers and their families, carrying out activities in a manner that
preserves the environment of the states in which they operate, ensuring freedom of
association and effective recognition of the right to collective bargaining."”

The UN Draft Norms represented a philosophical shift in the way in which BHR
standards were to be incorporated in business activities. In contrast to purely voluntary
initiatives, which focused on MNEs’ commitments to corporate social responsibility
and labour standards, the UN Draft Norms were arguably the first attempt to establish
an international framework for mandatory BHR standards and norms of conduct
applicable to all business enterprises. Under the UN Draft Norms, business enterprises
would have been required to periodically report on implementation of the Norms and
would have been subject to periodic monitoring and verification by the UN. In effect,
the UN Draft Norms sought to impose the same international legal obligations that are
owed by states in respect of human rights directly on businesses.

13. United Nations Commission on Human Rights, Draft Norms on the Responsibilities of Transna-
tional Corporations and Other Business Enterprises with regard to Human Rights, https://
digitallibrary.un.org/record/5003512ln =en (accessed 2 Jul. 2019).

14. Ibid. at 3.

15. Ibid.
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The UN Draft Norms drew widespread criticism from business organizations,
particularly in response to the proposed binding nature and the creation of a monitor-
ing mechanism to oversee the activities of businesses. As a result, the UN Commission
affirmed in 2004 that the UN Draft Norms would have no legal status and that no
monitoring of business conduct would occur. While not legally binding, the UN Draft
Norms remain a consultative document that businesses can use to identify their
responsibilities in relation to human rights.

[B] The United Nations Guiding Principles on BHR

Following the failure of the UN Draft Norms to achieve consensus, there still existed
broad-based support by workers’ organizations and non-governmental organizations
(NGOs) for a universal declaration on human rights standards applicable to businesses.
These organizations called on the UN Commission to adopt a new approach to creating
a human rights framework for businesses. In April 2005, the UN Commission adopted
a resolution, which requested that the UN Secretary General appoint a Special
Representative on business enterprises and human rights.'¢

In July 2005, Professor John Ruggie from the Kennedy School of Government at
Harvard University was appointed as Special Representative and given the task of: (a)
identifying and clarifying standards for corporate social responsibility and accountabil-
ity for MNEs and other business enterprises relating to human rights, (b) elaborating on
the role of states in regulating MNEs and other business enterprises with respect to
human rights, (c) developing materials and methodologies for undertaking human
rights impact assessments of the activities of MNEs and other business enterprises, and
(d) compiling a compendium of best practices of states, MNEs, and other business
enterprises.'”

In 2008, Ruggie introduced the ‘Protect, Respect, and Remedy’ framework
(hereinafter ‘Framework’). The Framework is articulated around three core pillars: (1)
Pillar One: the state duty to protect against human rights abuses by third parties,
including businesses; (2) Pillar Two: the corporate responsibility to respect human
rights; and (3) Pillar Three: the need for access to effective remedies for those whose
rights are infringed."®

The Framework was later ‘operationalized’ by the 2011 UN Guiding Principles on
Business and Human Rights (UNGPs), which were unanimously endorsed by the UN
Human Rights Council, the successor to the UN Commission, in June 2011."° The
UNGPs are a set of principles outlining how states and business enterprises can
respectively discharge their obligations and responsibilities to prevent, address, and
remedy business-related human rights impacts. The UNGPs apply to all business

16. United Nations Commission on Human Rights, Human Rights Resolution 2005/69, https://www
.refworld.org/docid/45377c80c.html (accessed 24 Oct. 2019).

17. Ibid. at 1.

18. United Nations Commission on Human Rights, Special Representative of the Secretary-General on
human rights and transnational corporations and other business enterprises, https://Www.
ohchr.org/EN/Issues/Business/Pages/SRSGTransCorpIndex.aspx/69 (accessed 1 Jul. 2019).

19. Organization for Economic Cooperation and Development, supra n. 5.
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enterprises, both transnational and otherwise, regardless of their size, sector, location,
ownership, and structure.

Under the first pillar, the UNGPs provide that states must better understand how
to enforce their duty to protect against human rights abuses, including through
non-traditional means such as corporate laws. The UNGPs highlight that states are
uniquely positioned to foster corporate cultures in which respecting human rights is an
integral part of doing business.?® With respect to the second pillar, the UNGPs
emphasize that it is critical for companies to consider how internationally recognized
rights, including the labour standards articulated in the Fundamental Declaration,
relate to their business operations. The UNGPs state that businesses should have in
place certain policies and processes, including: (a) a policy commitment to meet their
responsibility to respect human rights; (b) a human rights due diligence process to
identify, prevent, mitigate, and account for how they address their impacts on human
rights; and (c) processes to enable the remediation of any adverse human rights
impacts they cause or to which they contribute.?' With respect to the third pillar of the
UNGPs, this builds on the principle that state regulation proscribing certain corporate
conduct must be accompanied by mechanisms to investigate, punish, and remedy
abuses. The UNGPs state that efforts must be undertaken to bolster judicial and
non-judicial processes - at the business enterprise, state, or international level - to
effectively address and remedy breaches of human rights standards.*

The UNGPs are not intended to create new international legal obligations. Rather,
the UNGPs are a widely recognized, authoritative global standard for preventing and
addressing the risk of adverse human rights impacts linked to business activity. The
UNGPs have been met with considerable support from states, business enterprises, and
civil society.

In 2011, key provisions of the UNGPs were incorporated into a human rights
chapter in the OECD Guidelines for Multinational Enterprises (hereinafter ‘OECD MNE
Guidelines’),** and its due diligence principles were incorporated into the OECD MNE
Guidelines as applicable to all areas of CSR to which the OECD MNE Guidelines are
relevant.

20. Ibid. at 8.

21. Ibid. at 15-16.

22. Ibid. at 30.

23. Organization for Economic Cooperation and Development, Guidelines for multinational enter-
prises, https://www.oecd.org/corporate/mne/oecdguidelinesformultinationalenterprises.htm
(accessed 25 Jun. 2019). The OECD MNE Guidelines are recommendations addressed by
governments to MNEs operating in or from adhering countries. They provide non-binding
principles and standards for CSR in a global context consistent with applicable laws and
internationally recognized standards. The OECD MNE Guidelines express the shared values of
the governments of countries from which a large share of international direct investment
originates and which are home to many of the largest MNEs. The OECD MNE Guidelines are
supported by a unique implementation mechanism of National Contact Points (NCPs). NCPs are
government agencies established to promote and implement the OECD MNE Guidelines. NCPs
also provide a mediation and conciliation platform.
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§21.04 IMPLEMENTING THE UNGPs AND THEIR UNDERLYING
PRINCIPLES

Since the introduction of the UNGPs, there have been increasing efforts to implement
their core principles, and BHR principles more generally. These initiatives are occur-
ring in both the public and private spheres and are taking place at various levels
including: international level, national level, industry-wide level, supply chain-wide
level, the business enterprise level, and the workplace level. While many of the early
initiatives related to the implementation of the UNGPs were voluntary undertakings at
the business or industry level, there has been a recent shift towards the implementation
of the UNGPs through the adoption of new legislation establishing mandatory legal
requirements, as outlined below. In addition, a body of jurisprudence is emerging from
the court systems of various Organisation for Economic Co-operation and Development
(OECD)countries regarding such issues as extraterritorial jurisdiction, parent corpora-
tion liability for harms related to operations of their subsidiaries and the extension of
the traditional doctrine of ‘duty of care’ to new categories of victims of human rights
and labour rights violations.**

As the body of law expands, the ILO Conventions and human rights soft law
instruments continue to be key reference points and serve as tools of interpretation for
the courts. As explained above, this process of norm building is eroding the traditional
distinctions between ‘soft’ and ‘hard’ law, and between voluntary and mandatory
responsibilities.

The following is an overview of the various ‘soft’ and ‘hard’ law BHR Galaxy
norms in the labour realm that are intended to: (1) ensure that human rights standards
that relate to the world of work are respected and adhered to and (2) provide
mechanisms that address any violation of those standards.

[A] ‘Voluntary’ or ‘Soft’ Law BHR Initiatives

Norms, often characterized as ‘soft law’, play a critical role in setting baseline
standards of ‘responsible’ business conduct and building consensus (even though
imperfect) among the stakeholders in the international economy: states, business
enterprises, labour organizations, and civil society. They also help to launch more
quickly the processes of addressing ‘governance gaps’ that can result in serious harm,
for example, to workers. The following sections are intended to provide an overview of
a number of ‘voluntary’ or ‘soft’ law initiatives that aim to provide a floor of labour and
workplace health and safety standards and to provide for enforcement mechanisms
when an employer or supplier falls below that floor.

24. Douglas Cassel, Outlining the Case for a Common Law Duty of Care of Business to Exercise
Human Rights Due Diligence, 1 Bus. & Human Rights J.179, 189 (2016).
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[1] International Framework Agreements

Emerging first in Europe in the late 1980s, International Framework Agreements (IFAs)
are agreements negotiated at a global level between Global Union Federations (GUFs)
and MNEs. IFAs commit the signatory MNE to respect international core labour
standards throughout its global operations and usually also set out broad minimum
standards and policies that apply to the MNE’s global workforce.*® In many cases, IFAs
also create an obligation for MNEs to inform subsidiaries, suppliers, contractors, and
subcontractors of the IFA and its contents. In addition, some IFAs provide for informal
dispute resolution mechanisms in the event a subsidiary or associated enterprise is
found not to be respecting the IFA.

IFAs are not a substitute for direct negotiations between companies and workers
at the national or workplace level. Rather, IFAs provide a framework for negotiations
and a minimum floor of standards.

The common thread running through all IFAs is that they reference the ILO’s
eight core Conventions and the Fundamental Declaration. Many IFAs include general
provisions regarding union recognition and social and environmental responsibility. In
many cases, IFAs go further than local industry norms or legal requirements in
establishing social equity principles. For example, an IFA may extend the grounds of
prohibited discrimination to include sexual orientation and disability, even where such
protection is not provided under local law.

The key sectors in which IFAs have been signed are the service, utilities, energy,
mining, and manufacturing industries. Over 110 IFAs have been signed, covering
approximately 9 million workers.?® IFAs have historically been almost exclusively
between GUFs and MNEs based in Western Europe. Notably, however, non-European
based MNEs are increasingly entering into IFAs.*’

A general critique of IFAs is that many lack both an effective internal enforcement
mechanism and governance from a supranational legal framework. Although external
monitors, such as NGOs, and internal monitors, such as employees and managers, can
work together to ensure an IFA is enforced, no supranational organization or other
mechanisms exist to settle disputes that may arise.?® Accordingly, the success of an IFA
is often based simply on the parties’ commitment to compliance.?’

25. International Organisation of Employers, International Framework Agreements - An Employer’s
Guide, http://apirnet.ilo.org/resources/ifas-an-employers-guide (accessed 3 Jul. 2019).

26. Cesar F. Rosado Marzan, Labor’s Soft Means and Hard Challenges: Fundamental Discrepancies
and the Promise of Non-Binding Arbitration for International Framework Agreements, 98
Minnesota L. Rev. 1749, 1761 (2014).

27. See also examples of non-European based IFAs, which include: Fonterra’s, the New Zealand-
based dairy cooperative, agreement with the New Zealand Dairy Workers Union and Interna-
tional Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers’
Associations (IUF) (2002), and American-based banana company Chiquita with IUF and the
Coordination of Latin American Banana Workers’ Unions (2001).

28. Renée-Claude Drouin, Promoting Fundamental Labor Rights Through International Frame-work
Agreements: Practical Outcomes and Present Challenges, 31 Comp. Labor Law & Pol’y J. 591, 629
(2010).

29. Ibid. at 612.
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To address this critique, a small number of IFAs in recent years have included
dispute resolution processes. References to mediation and arbitration can be found in
a number of IFAs. The IFA between IndustriALL Global Union and Tchibo, for
example, provides that where the parties are unable to resolve a dispute, the parties
agree to seek the assistance of the ILO for mediation and dispute settlement.* In the
event of continued disagreement between the parties, the ILO is permitted to issue
binding recommendations.** While some IFAs stop short of including the detailed
grievance resolution processes traditionally seen in collective bargaining agreements,
the inclusion of sections related to dispute resolution by a third-party mediator,
facilitator, or adjudicator in recent IFAs suggests a growing emphasis on addressing the
principles of the third pillar of the UNGPs, providing effective access to remedies.

2] Industry or Supply Chain Codes of Conduct

Global supply chains are an important feature of globalization. However, the growth of
outsourcing via global supply chains, particularly in the 1990s and 2000s, has created
significant labour implications. Global supply chains have created a situation where
the direct employment of workers has been transferred from an MNE to a complex
network of smaller business enterprises along the supply chain. This shift has resulted
in a transfer of control with respect to labour and human rights standards from MNEs,
who largely control supply chains, to related or unassociated businesses along the
supply chain. This transfer of direct employment from MNEs to smaller business
enterprises along the supply chain has also resulted in shifting legal risks from MNEs
to the smaller direct employers.**

In reaction to the new reality created by global supply chains, investors®® and
customers are increasingly demanding BHR standards be adopted not only by business

30. IndustriALL Global Union, Global Framework Agreement between Tchibo and IndustriALL
Global Union, http://www.industriallunion.org/sites/default/files/uploads/documents/GFAs/
Tchibo/tchibo_gfa2016_eng.pdf (accessed 1 Jul. 2019). Article 20 of the IFA between Tchibo
and IndustriALL Global Union provides that: ‘In case the Parties are unable to reach a mutual
solution that is appropriate to remedy the breach and satisfactorily to the Parties, the Parties
shall agree to seek the assistance of the ILO for mediation and dispute settlement. The Parties
shall agree to abide by the final recommendations of the ILO.

31. Ibid.

32. David Weil, The Fissured Workplace: Why Work Became So Bad For So Many and What Can Be
Done to Improve It, 9 (Harvard University Press 2014).

33. Investor demand for socially responsible investing has, in part, led to the development of the
Equator Principles. The Equator Principles are a risk management framework adopted by 104
financial institutions worldwide. They are intended to be used to determine, assess and manage
environmental and social risk in financing infrastructure and industrial projects and to establish
minimum due diligence and monitoring standards. The Equator Principles commit members to
fulfilling responsibilities to respect human rights in accordance with the UNGP and to supporting
the objectives of the 2015 Paris Agreement on climate change. Notably, the Equator Principles
require mandatory grievance mechanisms for certain infrastructure and industrial projects. The
grievance mechanisms are designed for use by communities and workers affected by a particular
project.

The Equator Principles were updated in November 2019, and all participating financial
institutions are required to comply with any changes by July 1, 2020.
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enterprises delivering an end product but also through each business enterprise
participating in the production and distribution of that product. In response, many
MNESs and other stakeholders have voluntarily adopted MNE-specific, multilateral or
industry codes of conduct, and oversight mechanisms. The Responsible Business
Alliance (RBA) Code of Conduct (hereinafter ‘RBA Code’), described below, is an
example of an industry-wide code of conduct that applies to both participant MNEs and
their suppliers.

[a] RBA Code of Conduct

First launched in 2004, the RBA Code establishes standards to ensure that working
conditions in the electronics industry or industries in which electronics is a key
component and its supply chain are safe, that workers are treated with respect and
dignity, and that business operations are environmentally responsible and conducted
ethically.*® In alignment with the UNGPs, the provisions of the RBA Code are derived
from key international human rights standards, including the Fundamental Declara-
tion. The sixth and most recent version of the RBA Code was released in 2018. The RBA
Code presents us with a good example of what is included in Ring 4 of the BHR Galaxy
Model that is designed to cover private voluntary initiatives.*

The RBA Code can be voluntarily adopted by any business in the electronics
sector and subsequently applied by that business to its supply chains and subcontrac-
tors, including providers of contract labour. To adopt the RBA Code, a business must
declare its support for and actively pursue conformance with it and its standards in
accordance with a management system set out therein.

The RBA Code outlines standards for labour, health and safety, and the environ-
ment. The RBA Code’s standards with respect to labour include: (1) all work must be
voluntary or freely chosen; (2) the use of child labour in any stage of manufacturing is
prohibited; (3) there is to be a cap on the maximum number of working hours; (4)
compensation must comply with all applicable wage laws, including those relating to
minimum wages, overtime, and legally mandated benefits; (5) there is to be no harsh
and inhumane treatment of workers; (6) workforces should be free of harassment and
unlawful discrimination; and (7) participants shall respect the right of all workers to
form and join trade unions, to bargain collectively, and to engage in peaceful assembly.

Participants are required to adopt or establish a management system whose
scope is related to the content of the RBA Code. The management system must be
designed to ensure: (1) compliance with applicable laws, regulations, and customer
requirements related to the participant’s operations and products; (2) conformance

Equator Principles, (July 2020), https://equator-principles.com/wp-content/uploads/20
20/01/The-Equator-Principles-July-2020.pdf (accessed March 18, 2020).

34. Responsible Business Alliance, Responsible Business Alliance Code of Conduct, Version 6.0
(2018), http://www.responsiblebusiness.org/media/docs/RBACodeofConduct6.0_English.pdf
(accessed 9 Sep. 2019).

35. Diggs, Regan & Parance, supra n. 3, at 332 and following.
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with the RBA Code; and (3) identification and mitigation of operational risks related to
the RBA Code.

Elements of a management system include, but are not limited to: (1) a process
to identify the legal compliance, environmental, health and safety and labour practice,
and ethics risks associated with the participant’s operations; (2) a determination of the
relative significance of each risk and implementation of appropriate procedural and
physical controls to monitor the risks; (3) written performance objectives, targets, and
implementation plans to improve the participant’s social and economic performance;
(4) ongoing processes, including an effective grievance mechanism to address viola-
tions of practices and conditions covered by the RBA Code; (5) periodic self-
evaluations to ensure conformity with legal and regulatory requirements; and (6) a
process to communicate RBA Code requirements to suppliers and to monitor their
compliance with the RBA Code.

[3] Other Multi-Stakeholder Initiatives

Voluntary and employer-led initiatives that seek to ensure industry-wide compliance
with a core set of labour and human rights standards have become increasingly
common over the past two decades. What has been slower to develop are initiatives
advanced through bilateral or multilateral participation. However, it appears likely that
we will begin to see a greater number of voluntary bilateral or multilateral initiatives
related to human rights and labour standards in the upcoming years. Set out below is
an example of a multi-stakeholder initiative designed with the intention of creating
safer workplaces for employees in the garment manufacturing industry.

[a] The Bangladesh Accord

A multi-stakeholder initiative incorporating access to remedy is the ‘Accord on Fire and
Building Safety in Bangladesh’ (hereinafter ‘The Bangladesh Accord’).*® The Bang-
ladesh Accord presents another good illustration of what is comprised in Ring 4 of the
BHR Galaxy Model.*” The Bangladesh Accord was initially developed as a result of the
April 2013 tragedy at the Rana Plaza garment manufacturing facility in Dhaka,
Bangladesh, where 1,134 people were killed and approximately 2,500 injured due to a
structural collapse.

With approximately 190 signatory companies, the Bangladesh Accord is a legally
binding, enforceable agreement between GUFs, local unions, and MNEs in the garment
industry, with respect to workplace standards in those MNEs’ supply chains. In
essence, the Bangladesh Accord requires signatory companies to take certain steps that
seek to implement and maintain safety standards within their Bangladeshi suppliers’
workplaces. In broad terms, it relies on a regime that moves successively through

36. Accord on Fire and Building Safety in Bangladesh, https://bangladeshaccord.org (accessed 9
Sep. 2019).
37. Diggs, Regan & Parance, supra n. 3, at 332 and following.
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workplace inspection, reporting, and remediation and training to ensure suppliers’
adherence to acceptable workplace safety standards.

The Bangladesh Accord requires that all factories producing for signatory com-
panies undergo regular safety inspections provides for the establishment of joint
labour-management safety committees who are trained and informed with respect to
essential workplace safety, and includes mechanisms to monitor remediation progress
and for workers to file complaints about substandard conditions. It also incorporates a
strong and binding adjudication mechanism in respect of disputes over its interpreta-
tion and application.*®

The Bangladesh Accord provides that disputes will be arbitrated in accordance
with the UNCITRAL Model Law on International Commercial Arbitration (hereinafter
‘Model Law’).*® Two arbitrations have been initiated under the Bangladesh Accord’s
adjudication mechanism before the Permanent Court of Arbitration (PCA).*° Industri-
ALL Global Union and UNI Global Union commenced arbitrations under the Bang-
ladesh Accord and the UNCITRAL Arbitration Rules against two global fashion brands
in 2016. Both of the arbitrations initiated under the Bangladesh Accord have settled on
a confidential basis.*!

[4] BHR Clauses in Commercial Contracts

The American Bar Association (ABA) Business Law Section has formed a “Working
Group to Draft Human Rights Protections in International Supply Contracts’ (herein-
after “Working Group’). The Working Group is part of a larger effort to achieve

38. On 19 May 2019, the Bangladesh Supreme Court accepted a Memorandum of Understanding
between the Bangladesh Accord Steering Committee and the Bangladesh employers’ association
in the ready-made garment industry, the Bangladesh Garment Manufacturers and Exporters
Association (BGMEA). The Memorandum of Understanding stipulates that the Bangladesh
Accord will continue to operate in Bangladesh for a transition period of 281 days, during which
time brands, unions, and the BGMEA will establish a new institution called the RMG Sustain-
ability Council, which will take over the Bangladesh Accord’s tasks in 2020. See also Accord on
Fire and Building Safety in Bangladesh, Accord Reaches Resolution on Continuation of Its Work
in Bangladesh, https://bangladeshaccord.org/updates/2019/05/19/accord-reaches-resolution-
on-continuation-of-its-work-in-bangladesh (accessed 6 Jul. 2019).

39. United Nations Commission on International Trade Law, UNCITRAL Model Law on International
Commercial Arbitration, https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86
998_Ebook.pdf (accessed 1 Jul. 2019). The Model Law was adopted by the United Nations
Commission on International Trade Law on 21 Jun. 1985. The Model Law was developed to
address considerable disparities in national laws on arbitration with the intention that national
governments would adopt the law into domestic legislation on arbitration. It covers all stages of
the arbitral process from arbitration agreements to the recognition and enforcement of the
arbitral award.

40. The PCA is an intergovernmental organization established by the 1899 Hague Convention on the
Pacific Settlement of International Disputes. The PCA has 121 contracting parties. Headquar-
tered at the Peace Palace in The Hague, the Netherlands, the PCA facilitates arbitration,
conciliation, fact-finding, and other dispute resolution proceedings among various combinations
of states, state entities, intergovernmental organizations, and private parties.

41. Permanent Court of Arbitration, PCA Press Release: Settlement of Bangladesh Accord Arbitra-
tions, https://pca-cpa.org/en/news/pca-press-release-settlement-of-bangladesh-accord-arbitr
ations/ (accessed 7 Jul. 2019).
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widespread implementation of the ABA Model Business and Supplier Principles on
Labor Trafficking and Child Labor as well as other human rights protections.** The aim
of the Working Group is to develop legally enforceable template contract clauses for
inclusion in commercial agreements, such as supply contracts and purchase orders,
that integrate business enterprises’ corporate policies on human rights and are
sensitive to the legal and commercial risks that businesses face.

The Working Group has recognized that while the adoption of BHR policies at the
corporate level is important and admirable, there are limitations to the practical effects
of these policies. The foundational idea behind the Working Group’s present work is to
move businesses’ human rights commitments from corporate policy statements to the
actual contractual documents where those policies may have a greater impact.** The
Working Group proposes that the integration of businesses’ BHR policies into com-
mercial agreements through enlightened contractual terms may potentially change the
behaviour of buyers and suppliers when combined with effective remedies for their
violation and a willingness to enforce the terms.

The Working Group’s template contract clauses are designed to be compatible
with businesses’ policies with respect to any human rights-related subjects, including
worker safety, anti-discrimination, and anti-trafficking. The template clauses also
account for businesses’ reasonable desire to minimize litigation risk and liability
exposure while remaining compliant with generally applicable laws. Examples of the
proposed template clauses drafted by the Working Group include: representations,
warranties, and covenants on abusive labour practices; rejection of goods and cancel-
lation of an agreement where the buyer has reason to believe the supplier violated
agreed-upon human rights standards; revocation of acceptance upon the buyer’s
discovery of the supplier’s non-compliance with agreed-upon human rights standards;
remedies in the event of a breach of agreed-upon human rights standards.

Adoption of the Working Group’s template contract clauses into commercial
contracts would be entirely voluntary and subject to negotiation between contracting
parties.

The Business and Human Rights Advisory Board Project of the ABA Center for
Human Rights (Advisory Board) is also working to draft a set of comprehensive
contractual clauses to address these same issues in the management of global supply
chains. The Advisory Board is in the process of coordinating its efforts with those of the
Working Group of the ABA Business Law Section.

[5] International BHR Arbitration

International arbitration has long been used to resolve international commercial
disputes. In addition, arbitration at the domestic level is consistently used to resolve

42. David Snyder & Susan A. Maslow, Human Rights Protections in International Supply Chains -
Protecting Workers and Managing Company Risk, 1, https://www.wcl.american.edu/impact/
lawwire/human-rights-protections-in-international-supply-chains-protecting-workers-and-man
aging-company-risk/ssrn-id3194819/ (accessed 7 Jul. 2019).

43. Ibid. at 2.
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labour disputes. However, the use of international arbitration as a mechanism to
resolve human rights and/or labour standards disputes has been infrequent. This may,
in part, result from the fact that the current rules of arbitration were written without a
focus on the special requirements of human rights/labour standards disputes.**

A private group of international practising lawyers and academics have formed
the Business and Human Rights Arbitration Working Group (Arbitration Working
Group) aimed at creating an international private judicial dispute resolution avenue
available to parties involved in BHR issues. The Arbitration Working Group believes
that parties to international human rights disputes, generally MNEs and the victims of
human rights violations, need a private system that can function in regions where
national courts are unlikely to provide effective adjudication. The creation of this
international dispute resolution avenue for resolving disputes involving BHR is in-
tended to contribute to respecting the guidance set out in the third pillar of the UNGPs,
providing effective access to remedy.

The Arbitration Working Group has developed rules designed for international
BHR arbitration (hereinafter ‘The Hague Rules’). The Hague Rules are intended to take
into account the special requirements of human rights disputes to ensure: (1) greater
transparency of proceedings and awards, (2) that numerous victims are able to
aggregate their claims, and (3) that arbitrators chosen are prominent experts in BHR
matters.

The Hague Rules can be used in a number of contexts. They can, for example, be
the rules selected by the parties to a human rights dispute to be used in an arbitration,
the procedure for which is determined by the parties themselves - i.e., ad hoc
arbitration. Alternatively, the parties can agree to use The Hague Rules for arbitration
that is administered with the assistance of an arbitration institution. Further, the parties
can select an arbitration institution that has adopted The Hague Rules as its own
optional rules.

The Hague Rules were officially launched on December 12, 2019.*° They are
based on the UNCITRAL Arbitration Rules, with certain modifications to account for
issues that are likely to arise in the context of BHR disputes. The scope of The Hague
Rules is not limited by the type of claimant(s) or respondent(s) or the subject matter of
the dispute and extends to any disputes that the parties to an arbitration agreement
have agreed to resolve by arbitration under The Hague Rules. Parties can include
business entities, individuals, labour unions and organizations, states, and civil society
organizations. The Hague Rules do not define ‘business’ or ‘human rights’. Rather, the
Arbitration Working Group has stated that such terms should be understood as broadly
as the meaning the same terms have under the UNGPs.*¢

Because consent remains the cornerstone of arbitration, submission to BHR
arbitration is a voluntary decision. Consent can be established before a dispute arises

44. Claes Cronstedt, Jan Eijsbouts & Robert C. Thompson, International Business and Human Rights
Arbitration, 2, http://www.l4bb.org/news/TribunalV6.pdf (accessed 2 Jul. 2019).

45. Center for International Legal Cooperation, The Hague Rules of Business and Human Rights
Arbitration, https://www.cilc.nl/cms/wp-content/uploads/2019/12/The-Hague-Rules-on-
Business-and-Human-Rights-Arbitration_CILC-digital-version.pdf (accessed March 19, 2020).

46. Ibid. at 1.
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- e.g., in contract clauses or in an IFA - or after a dispute arises - e.g., in a submission
agreement. The Hague Rules contain model arbitration clauses for parties to adopt or
modify. The Arbitration Working Group has proposed that supply contracts and
purchase orders could, for example, include clauses that would require business
partners to observe specified international human rights norms in addition to escala-
tion clauses that would require binding arbitration under The Hague Rules should prior
steps to remedy non-compliance be unsuccessful. The Arbitration Working Group has
further suggested that contracts could include clauses that provide potential victims
with the right to enforce the human rights clauses. In addition, the Arbitration Working
Group has suggested that MNEs could include so-called perpetual clauses into com-
mercial contracts that require suppliers and contractors throughout the entire supply
chain to insert the same provisions into their own contracts.*” Finally, the rules can be
used in conflicts arising out of multi-stakeholder initiatives or in disputes related to
“mega-sports” events.

[B] Evolution Towards ‘Hard Law’ Norms

Over the past decade, there has been a focus on transforming human rights and labour
standards from voluntary initiatives into mandatory and binding legal standards. This
new legal trend is also illustrated in Rings 1 and 2 of the BHR Galaxy Model.*®
Significant activity has occurred in recent years at the judicial, state, and supranational
level. This activity has resulted in the imposition of enforceable measures that
companies must take to ensure compliance with legal requirements. An overview of
both existing and contemplated mandatory ‘hard’ law standards follows.

[1] National Action Plans and Domestic Legislation

As a mechanism to implement the UNGPs, the UN Working Group on BHR recom-
mends that all states develop a National Action Plan (NAP). In the area of BHR, a NAP
is an evolving policy strategy developed by a state to protect against adverse human
rights impacts by business enterprises in conformity with the UNGPs.* For a NAP to be
effective, the UN Working Group on Business and Human Rights suggests that four
criteria are essential: (1) it must be founded on the UNGPs, (2) it must be context-
specific and address the state’s actual and potential adverse human rights impacts, (3)
it must be developed in inclusive and transparent processes, and (4) it must be
regularly reviewed and updated.*

Approximately twenty-three states have adopted NAPs, while many other states
are in the development phase. As a general rule, these plans are statements of

47. Claes Cronstedt, Jan Eijsbouts & Robert C. Thompson, supra n. 43.

48. Diggs, Regan & Parance, supra n. 3, at 319 and following.

49. UN Working Group on Business and Human Rights, Guidance on National Action Plans on
Business and Human Rights, https://www.ohchr.org/Documents/Issues/Business/UNWG_
NAPGuidance.pdf (accessed 24 Oct. 2019).

50. Ibid. at 3.
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government policy and therefore fall into the category of ‘soft’ law. However, in
parallel with the development of NAPs, several states have enacted legislation that
provides for mechanisms to establish legal duties for corporations to respect human
rights. This domestic legislation is also included in the BHR Galaxy of Norms. Examples
from three European states are discussed below.’

Two of these countries have legislated specifically on issues of modern slavery
and child labour, part of the subject matter of the ILO core Conventions. Legislation in
the third country was triggered by heated political controversy concerning the Rana
Plaza building collapse, which raised the issue of workplace safety in the garment
manufacturing industry.

[a] United Kingdom’s NAP and Modern Slavery Act

The United Kingdom (UK) was the first state to launch a NAP on BHR in September
2013.5* The UK NAP explicitly establishes the state’s expectations of businesses with
respect to human rights. Specifically, the UK NAP sets out key principles that UK
companies should comply with, including: (1) treating the risk of causing or contrib-
uting to gross human rights abuses as a legal compliance issue; (2) adopting appropri-
ate due diligence policies to identify, prevent, and mitigate human rights risks and
committing to monitoring and evaluating implementation; (3) emphasizing the impor-
tance of behaviour in line with the UNGPs to their supply chains in the UK and
overseas; (4) adopting or participating in grievance mechanisms which are transpar-
ent, equitable, and predictable to enable the remediation of any adverse human rights
impacts they caused or contributed to; and (5) reporting on human rights issues and
risks as appropriate and as part of their annual reports.>?

51. While we have provided examples from three European states, it is important to note that
initiatives focused on mandatory human rights due diligence are ongoing across Europe.
Notably, in October 2019, civil society organizations across the European Union (“EU”) called
for EU-wide human rights and environmental due diligence legislation. In addition, a number of
other European states are considering national legislation requiring human rights due diligence
and/or mandatory human rights reporting. States currently considering this type of legislation
include: Austria, Germany, Finland, Denmark, Switzerland, Sweden and Norway. In fact,
Norway has developed draft legislation which includes obligations in respect of supply chain
transparency, rights related to the provision of information on companies’ human rights impact,
and mandatory due diligence requirements.

Based on these recent developments in Europe, it appears likely that legislatively-imposed
obligations in respect of human rights will become far more common in the coming years.

Business & Human Rights Resource Centre, National movements for mandatory hu-
man rights due diligence in European countries, https://www.business-humanrights.org/en/
national-movements-for-mandatory-human-rights-due-diligence-in-european-countries (acces-
sed March 18, 2020).

52. National Action Plans on Business and Human Rights, United Kingdom, https://globalnaps.org
/country/united-kingdom/ (accessed 7 Jul. 2019). The UK’s plan, first published in 2013, was
updated in 2016.

53. Secretary of State for Foreign and Commonwealth Affairs, Good Business: Implementing the UN
Guiding Principles on Business and Human Rights, https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/522805/Good_Business_Implem
enting_the_UN_Guiding_Principles_on_Business_and_Human_Rights_updated_May_2016.pdf
(accessed 3 Jul. 2019).
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In parallel, due to a sustained campaign of political pressure by UK civil society,
the UK introduced the Modern Slavery Act, which came into force on 26 March 2015.>*
The Modern Slavery Act prohibits slavery, servitude, forced or compulsory labour, and
human trafficking.”® Businesses covered by the Modern Slavery Act are required to
produce a ‘slavery and human trafficking’ statement for each financial year setting out
what steps they have taken to ensure that slavery and human trafficking is not taking
place in its business and supply chains. The Modern Slavery Act applies to businesses:
(a) carrying on any part of its business in the UK, (b) supplying goods or services in any
sector, and (c) with a global annual turnover of GBP 36 million.”® The reporting
requirements in the Modern Slavery Act were inspired partially by legislation adopted
in California in 2010 and that came into force in 2012.%”

[b] France’s NAP and ‘Duty of Vigilance’ Law

France adopted a NAP in 2017°® but started its consultation process as early as 2013.
The French NAP sets out actions to be undertaken by the state to either encourage or
require businesses to adhere to standards related to human rights. As part of its NAP,
France stated that it would implement legislation requiring some larger businesses to
disclose due diligence plans addressing subsidiary and subcontractor risks at each level
of a supply chain.”

Following the Rana Plaza tragedy in 2013 and after an intense political debate, in
February 2017, France enacted new legislation®® that imposes a ‘duty of vigilance’®* on
businesses with a substantial presence in France. Businesses covered by the legislation
are required to establish and implement a ‘vigilance plan’. The ‘vigilance plan’ should
state the measures a business has taken to identify and prevent the occurrence of
human rights and environmental risks resulting from its activities, the activities of the

54. Elise Groulx Diggs, Catherine Meredith & Vera Padberg, The Modern Slavery Act 2015: corporate
reporting requirements to tackle slavery in supply chains, Doughty Street International, http://
www.doughtystreetinternational.com/blog/modern-slavery-act-2015-corporate-reporting-req
uirements-tackle-slavery-supply-chains (accessed 21 Oct. 2019).

55. Modern Slavery Act 2015, c. 30 (26 Mar. 2015).

56. Ibid. at s. 54.

57. California Transparency in Supply Chains Act S.B. 657, 2010 Cal. Stat. 556 (1 Jan. 2012), codified
at CaL. Civ. CopE §1714.43.

58. National Action Plans on Business and Human Rights, France, https://globalnaps.org/country
/france/ (accessed 3 Jul. 2019).

59. Ministére des Affaires Etrangéres et du Développement International, National Action Plan for
the Implementation of the United Nations Guiding Principles on Business and Human Rights,
https://www.ohchr.org/Documents/Issues/Business/NationalPlans/NAP_Actions_France_EN
.pdf (accessed 3 Jul. 2019).

60. Code De Commerce Art. L. 225-102-4 (27 Mar. 2017). The French law applies to the following
companies: (a) companies headquartered in France that employ at least 5,000 employees in
France, or at least 10,000 employees worldwide (including through direct and indirect subsid-
iaries); or (b) foreign companies headquartered outside of France, with French subsidiaries, if
those subsidiaries employ at least 5,000 employees in France.

61. Beatrice Parance & Elise Groulx, Regards croisés sur le devoir de vigilance et le duty of care
[Comparative law analysis of the Duty of vigilance and the Duty of Care], 145 journal de droit
international 21 (2018) (Fr.).

523



§21.04[B] Elise Groulx Diggs, Brian Burkett & Mitt Regan

businesses it controls, and the activities of subcontractors and suppliers on whom it
has significant influence. The plan must include the following: (a) a map that identifies,
analyses, and ranks risks; (b) procedures to regularly assess the situation of subsidiar-
ies, subcontractors, or suppliers with whom the business maintains an established
commercial relationship; (c) appropriate action to mitigate risks or prevent serious
violations; (d) a mechanism to alert a company of the existence or materialization of
risks; and (e) a monitoring scheme to follow up on the measures implemented and
assess their efficiency.®

Businesses have a ‘duty of vigilance’ to adopt and publish an effective plan of
vigilance that has been developed using a sound process. The legislation provides that
if businesses fail to fulfil their ‘duty of vigilance’, they can be held liable by courts for
the damage that the execution of their obligations could have prevented.®

[c] Netherlands’ NAP and Child Labour Law

In 2014, the Netherlands launched its NAP. In May 2019, the Dutch Senate adopted a
‘Child Labour Due Diligence Law’.°* The law, expected to come into force in 2022,
applies to companies registered in the Netherlands and to any company that delivers its
goods or services to the Dutch market twice or more a year. It requires that companies
determine if there is a ‘reasonable presumption’ that the good or services produced in
their supply chains have been produced with child labour. In making this determina-
tion, companies are referred to the ‘Child Labour Guidance Tool for Business’
published by the ILO and the International Organization of Employers. If investigation
indicates a reasonable presumption that child labour is being used, a company is
required to create an action plan to eliminate this practice that is consistent with
international guidelines, such as the UNGPs or the OECD’s MNE Guidelines.®*

[2] Proposed UN Treaty on BHR

Since 2011, following endorsement of the UNGPs by the UN Human Rights Council,
efforts have intensified at the international level to implement them. However, a group
of states from the Global South, led by Ecuador and South Africa together with a
number of NGOs, have criticized and challenged the voluntary nature of these efforts.

At the request of these states and to address their concern, the UN Human Rights
Council established an intergovernmental working group in June 2014 with a mandate
to ‘elaborate an international legally binding instrument to regulate, in international

62. Diggs, Regan & Parance, supra n. 3, at 349.

63. Parance & Groulx, supra n. 60.

64. Wet zorgplicht kinderarbeid, 14 May 2019.

65. MVO Platform, Update: Frequently Asked Questions about the new Dutch Child Labour Due
Diligence Law, 3 Jun. 2019: https://www.mvoplatform.nl/en/frequently-asked-questions-
about-the-new-dutch-child-labour-due-diligence-law/ (accessed 15 Sep. 2019).
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human rights law, the activities of transnational corporations and other business
enterprises’.®

In July 2019, the intergovernmental working group released a revised draft of a
‘Legally Binding Instrument to Regulate, in International Human Rights Law, the
Activities of Transnational Corporations and Other Business Enterprises’ (hereinafter
‘Revised Treaty’).®” The scope of the proposed treaty is broad, applying to violations of
human rights in the context of business activities of a transnational character. The
Revised Treaty clearly defines business activities of a transnational character as any
business activity undertaken: (a) in more than one national jurisdiction or state; or (b)
in one state through any contractual relationship, but a substantial part of its
preparation, planning, direction, control, designing, processing, or manufacturing
takes place in another state; or (c) in one state but has a substantial effect in another
state.

The Revised Treaty clearly articulates that business enterprises are responsible
for not only respecting human rights but also for preventing or mitigating any adverse
human rights impacts that are directly linked to their operations, products, or services
as a result of their business relationships, including contractual relationships. Under
the Revised Treaty, a contractual relationship refers to any relationship between
natural and legal persons to conduct business.

Under the Revised Treaty, states would be obliged to introduce domestic legis-
lation similar to France’s ‘duty of vigilance’ law and the Dutch ‘Child Labour Law’.
Specifically, states would be required to introduce domestic legislation requiring
mandatory human rights due diligence for persons within their jurisdiction or control
that carry on transnational business activities. Under this legislation, companies would
be required to monitor, identify, assess, prevent, and report on actual or potential
human rights and environmental impacts.

In addition, states would be required to ensure that businesses may be held
criminally, civilly, or administratively liable under domestic law for violations of
human rights undertaken in the context of business activities of a transnational
character. Domestic legislation would have to provide for the liability of businesses for
their failure to prevent a business enterprise with which they have a contractual
relationship causing harm to third parties when the former sufficiently controls or
supervises the relevant activity that caused the harm, or should foresee or should have
foreseen risks of human rights violations or abuses in the conduct of business activities,
regardless of where the activity takes place. Domestic legislation of this nature would
essentially import the common law ‘duty of care’ into legislation that establishes
criminal, civil, or administrative liability.

66. UN Human Rights Council, A/HRC/RES/26/9, Elaboration of an international legally binding
instrument on transnational corporations and other business enterprises with respect to human
rights, 2, https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/082/52/PDF/G1408252.
pdf?OpenElement (accessed 19 Jul. 2019).

67. OEIGWG Chairmanship, Legally binding instrument to regulate, in international human rights
law, the activities of transnational corporations and other business enterprises, revised draft
16.7.2019, https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGW
G_RevisedDraft_LBI.pdf (accessed 19 Jul. 2019).
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The proposed treaty could have significant implications for businesses with
transnational activities. However, negotiations are ongoing, and it remains unclear,
whether, when, and in what form a legally binding instrument may be adopted.

The rule-making process that emerges from the implementation of treaties is a
good example of the circular movement described in the BHR Galaxy. Treaties are part
of soft law in the sense that they usually are not directly enforceable between private
parties as a legal matter, but the soft law turns into hard law as states incorporate in
their domestic law the obligations they have contracted when they ratify treaties.

[3] Recent Court Decisions

In recent years, domestic courts in a number of states have been asked to determine the
appropriate forum for disputes involving alleged international human rights violations
with respect to labour standards. The primary question the courts have been asked to
consider is whether an MNE’s home jurisdiction - i.e., where the MNE is domiciled or
headquartered - is the appropriate forum for the adjudication of claims that are alleged
to have occurred at the MNE’s foreign operations. In addition, courts in the state where
a parent business is domiciled or headquartered have been asked to determine whether
to impose liability on the parent business for the alleged actions of subsidiaries or
contractors that occurred in a different state. A few examples of the recent domestic
court cases involving issues of international BHR with respect to labour standards
follow.

In 2016, a regional court in Dortmund, Germany, accepted jurisdiction to hear the
claims of four Pakistani-based plaintiffs against German retailer, KiK. In addition, the
German court granted legal aid to the plaintiffs. The claims related to a 2012 fire in
Pakistan’s Ali Enterprises Textile Factory that killed more than 250 people. KiK was the
factory’s main customer. The plaintiffs argued that because KiK demanded that its
Pakistani suppliers adhere to a Code of Conduct that it had established on workplace
safety, it had a legal obligation to supervise the suppliers’ compliance with the Code of
Conduct. The plaintiffs sought compensation directly from KiK, arguing that KiK
contributed to the incident by failing to enforce workplace laws and safety standards
and that KiK should bear the legal responsibility for the fire safety deficiencies in the
factory. In January 2019, the German court dismissed the case on the basis that, under
Pakistani law, the statute of limitations for the victims’ right to compensation had
expired. As a result, the question of whether KiK was liable for the fire was not directly
answered.®®

However, in a process unrelated to the lawsuit initiated against it in Dortmund,
Germany, KiK agreed to pay a total of USD 5.15 million to the affected families and
survivors following a negotiation facilitated by the ILO. In January 2018, it was
announced that, as part of an agreement facilitated by the ILO, families of the victims
would receive a monthly pension from the amounts provided by KiK. In May 2018, the

68. Business & Human Rights Resource Centre, KiK lawsuit (re Pakistan), https://www.business-
humanrights.org/en/kik-lawsuit-re-pakistan (accessed 9 Sep. 2019).
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families of 209 victims of the Ali Enterprises Textile Factory incident began receiving
long-term compensation provided by KiK.

Canadian courts have experienced a growing number of claims related to alleged
international human rights violations. While none of the Canadian cases have been
determined on the merits, the reviewing courts have confirmed that, in some cases,
Canadian courts may have jurisdiction to hear and determine claims that arise from
alleged violations of internationally recognized human rights and labour standards
outside of Canada.

In April 2015, a CAD 2-billion class action against George Weston Ltd. and its
subsidiaries (hereinafter ‘Loblaws’) was filed in Ontario by surviving garment factory
workers and the families of deceased workers of the 2013 Rana Plaza factory collapse
in Bangladesh. The plaintiffs in Das v. George Weston Limited”® alleged that Loblaws
knew of the ‘deplorable history of factory disasters in Bangladesh’ and voluntarily
undertook the responsibility of ensuring that the buildings in which its garments were
manufactured were safe and structurally sound. The plaintiffs additionally alleged that
Loblaws was careless and in breach of its own corporate standards and international
standards when it failed to ensure that prior audits were sufficient to address the
particular safety concerns that prevailed at the relevant time in Bangladesh.

In 2018, the Ontario Court of Appeal upheld the lower court decision which found
that the plaintiffs had failed to meet the requirements of a cause of action in negligence,
in part due to the fact that the workers in the Rana Plaza factory were not employees
of Loblaws. The Ontario Court of Appeal also found that there was no reasonable cause
of action, in part because Loblaws had no direct control over the local manufacturers.
The plaintiffs sought to appeal to the Supreme Court of Canada in August 2019 but it
declined to hear the matter.

An action similar to the one brought against Loblaws in Ontario was brought
against J.C. Penney, The Children’s Place, and Walmart in the Superior Court of the
State of Delaware.”" In July 2015, victims of the Rana Plaza factory collapse filed
complaints against the three companies for negligence and wrongful death. The
plaintiffs alleged that the three defendant companies acted negligently in failing to
ensure safe and healthy working conditions for garment factory employees at Rana
Plaza.

The plaintiffs argued that the law of Delaware should apply to the claims of
negligence and wrongful death. The Delaware court disagreed and held that Bang-
ladeshi law would apply. In reaching the decision that Bangladeshi law would apply,
the court noted that the injury occurred in Bangladesh, the conduct causing the injury
occurred in Bangladesh, and the relationship between the parties was centred in
Bangladesh. The only factor that even slightly pointed to the application of Delaware
law was the defendant’s place of incorporation. As a result of the one-year limitation
period under Bangladeshi law, the actions were time-barred.

69. Ibid.
70. 2017 ONSC 4129.
71. Rahaman v. J.C. Penny Corp., C.A. No. N15C-07-174 MMJ (Del. Super. Ct. 4 May 2016).
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With respect to the plaintiffs’ claims that the three defendant companies owed
them a duty of care, the parties agreed that Delaware law governed the dispute. The
Delaware court found that the plaintiffs failed to establish a prima facie case of
negligence and wrongful death in part on the basis that the three defendant companies:
(1) were not the plaintiffs’ direct employer, (2) did not have a ‘special relationship’
with the plaintiffs, and (3) did not sanction illegal conduct. As a result, the court
granted the defendants’ request to dismiss the action.

In 2017, the British Columbia Court of Appeal upheld a lower court decision that
a lawsuit against Canadian mining company Nevsun Resources could proceed in
Canada.”” The plaintiffs allege that, through a chain of subsidiaries, Nevsun Resources
entered into a commercial venture with the government of Eritrea for the development
of a gold, copper, and zinc mine in Eritrea. The plaintiffs allege that Nevsun Resources
engaged the Eritrean military and was complicit in the use of forced labour at the mine.
The plaintiffs claim to have fallen victim to forced labour, slavery, torture, cruel,
inhumane or degrading treatment and crimes against humanity. Notably, the plaintiffs
are claiming that Nevsun Resources breached principles of international law and seek
damages based on customary international law. The British Columbia Court of Appeal
determined that the plaintiffs’ claims based on customary international law raise
arguable, difficult, and important points of law and should proceed to trial so that they
can be considered in their proper legal context. Nevsun Resources appealed to the
Supreme Court of Canada.

The Supreme Court of Canada dismissed Nevsun’s appeal in February 2020.7
Importantly, it stated that the “act of state doctrine” - which provides that domestic
courts do not have jurisdiction to adjudicate upon the lawfulness of the sovereign acts
of a foreign state - has no application in Canada.

In addition, the Supreme Court held that customary international law is auto-
matically adopted into Canada’s domestic law without any need for legislative action.
It stated that customary international law must be treated with the same respect as any
other domestic law.

The Supreme Court ultimately held that it was not “plain and obvious” that
Canada’s domestic law cannot recognize a direct remedy for a breach of customary
international law. Rather, it stated that a compelling argument can be made that
because customary international law forms part of Canadian common law, a breach by
a Canadian company can theoretically be directly remedied. In fact, appropriately
remedying these violations may require different and stronger responses than typical
domestic tort claims.

The Supreme Court allowed the Eritrean workers’ claims based on customary
international law to proceed in the lower courts.

In Garcia v. Tahoe Resources Inc.,”* the British Columbia Supreme Court declined
jurisdiction to hear the case of seven Guatemalan farmers who brought a claim of
negligence and battery for injuries they allege to have suffered at the hands of security

72. Araya v. Nevsun Resources, 2017 BCCA 401.
73. Araya v. Nevsun Resources, 2020 SCC 5.
74. 2015 BCSC 2045.
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personnel hired by Tahoe Resources. However, the British Columbia Court of Appeal
overturned the decision, finding that three factors weighed against Guatemala being a
suitable jurisdiction for the hearing of the civil suit: (1) the difficulties that the plaintiffs
would face due to limited discovery procedures in Guatemalan courts; (2) the fact that
the one-year limitation period for bringing a civil suit in Guatemala had long expired
and the lack of clarity on whether the plaintiffs would be permitted to bring their claim
in Guatemala; and (3) the risk that the plaintiffs would not receive a fair trial of the
issues in Guatemala against ‘a powerful international company whose mining interests
in Guatemala align with the political interests of the Guatemalan state’.

Tahoe Resources’ subsequent application for leave to appeal was dismissed by
the Supreme Court of Canada,”” potentially affording significant precedential value to
the decision of the British Columbia Court of Appeal. This opened the door for the
plaintiffs to pursue their claims in British Columbia. However, on 30 July 2019, Pan
American Silver Corporation, which recently purchased Tahoe Resources, announced
that it reached a confidential settlement with the plaintiffs out-of-court. In a news
release, the corporation offered an apology to the victims and acknowledged that the
incident infringed the farmers’ human rights.”®

A key issue in many of these court cases, as well as in debates relating to human
rights due diligence required by the UNGPs, is the legal doctrine of ‘duty of care’.
Essentially, this doctrine in common law countries imposes a legal responsibility on
corporations to identify and minimize (or prevent) foreseeable harms from business
operations. This doctrine has been confirmed to apply, in appropriate factual circum-
stances, to parent companies whose overseas subsidiaries are alleged to have been
involved in violations of human rights and labour rights: see recent court decisions in
the UK and the US. The duty on companies to undertake due diligence to identify and
prevent violations is reflected in legislation on child labour in the Netherlands and the
‘duty of vigilance’ in France. The duty of care and the duty of vigilance both occupy
Ring 3 of the BHR Galaxy in setting up a norm of behaviour, but the ‘Duty of Vigilance’
legislation also occupies Ring 1 in creating hard law obligations enforceable by courts.

§21.05 CONCLUSION

As is evident from the catalogue of initiatives above, there is a significant push towards
creating a new set of institutions, instruments, and principles that seek to establish new
labour and human rights standards and enforcement mechanics both within and across
state boundaries. The wide range of activities related to the regulation of business
enterprises, with respect to labour and human rights standards,”” has significant

75. 2017 CarswellBC 1553.

76. Pan American Silver, Pan American Silver Announces Resolution of Garcia v. Tahoe Case,
https://www.panamericansilver.com/news/news-releases/detail/84/2019-07-30-pan-america
n-silver-announces-resolution-of-garcia-v-tahoe-case (accessed 9 Sep. 2019).

77. In the April 2019 decision, Vedanta Resources Plc and Konkola Copper Mines Plc v. Lungowe and
Ors., [2019] UKSC 20, the UK Supreme Court determined that a claim by Zambian villagers
against UK-based mining company Vedanta and its Zambian subsidiary Konkola Copper Mines
(KCM) can proceed to trial in the UK courts. Residents of a Zambian village brought proceedings
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implications for both workers and businesses. While the voluntary adoption of labour
and human rights standards and self-regulation of compliance with those standards
was previously the norm, there is a recent trend towards codifying labour and human
rights standards in legally enforceable or ‘hard’ law mechanisms, including commer-
cial contracts, as well as, state and international laws. While the transition from ‘soft’
to ‘hard’ law mechanisms primarily occurred in labour-intensive industries over the
past few decades, it has become significantly more pronounced in the
corporate/financial sector in recent years.”® It is clear that this trend towards manda-
tory human rights obligations will impact significantly more industries and businesses
in the years to come.

This evolution towards legally binding and enforceable standards, and the
merging of ‘hard’ and ‘soft’ law, may significantly increase the potential liability of
business enterprises for direct and indirect violations of internationally recognized
labour and human rights standards.

The UNGPs and recent developments in the field of BHR have given new strength
to the ILO’s core labour Conventions by embedding them in a broader set of human
rights guidelines developed by the UN, the OECD, and other international organiza-
tions. There is also an emerging trend where soft law is gradually merging with hard

in the UK courts against both Vedanta and KCM, claiming that waste discharged from a copper
mine owned and operated by KCM had polluted local waterways, causing personal injury,
damage to property, and other damages.

The UK Supreme Court was also asked to consider whether there was a triable issue
against parent company Vedanta. Did Vedanta owe a duty of care to the third parties allegedly
injured as a result of the waste discharge by the subsidiary, KCM? The UK Supreme Court upheld
the lower court’s decision that there was a real issue to be determined on this question. This
would depend in the circumstances on assessing whether Vedanta had sufficiently intervened in
the management of the mine owned by KCM such that it assumed a duty of care to the claimant
villagers. Some of the relevant facts in this case included that Vedanta: (1) had published a
sustainability report which emphasized how its board of directors had oversight over subsid-
iaries; (2) provided health, safety, and environmental training to its subsidiaries; (3) published
various public statements emphasizing its commitment to addressing environmental risks; and
(4) exercised some control over KCM.

78. For example, in January 2020, the Dutch National Contact Point under the OECD Guidelines has
declared admissible a complaint filed by Friends of the Earth groups in the Netherlands, Liberia
and Indonesia against ING bank regarding human rights and environmental abuses at palm oil
plantations run by companies financed by ING Groep NV. The parties claim that the Dutch
lender continued to finance firms in the palm oil industry even after they alerted ING of potential
human rights and environmental abuses. The case represents one of the first times that a
National Contact Point is being asked to consider whether a financial actor has “contributed to”
abuses at palm oil plantations that it finances but does not directly control. The case will likely
consider the October 2019 guidance developed by the OECD on Due Diligence for Responsible
Corporate Lending and Securities Underwriting. This document confirms that financial institu-
tions can contribute to harms through general corporate lending practices and provides guidance
for harm avoidance.

ING, ING to enter NCP-facilitated dialogue with NGOs on palm oil, https://www.ing.com
/Newsroom/News/ING-to-enter-NCP-facilitated-dialogue-with-NGOs-on-palm-oil.htm (acces-
sed March 19, 2020).

Organisation for Economic Cooperation and Development, Due Diligence for Responsible
Corporate Lending and Securities Underwriting, https://mneguidelines.oecd.org/Due-Diligence
-for-Responsible-Corporate-Lending-and-Securities-Underwriting.pdf (accessed March 19, 2020).
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law in all kinds of ways as outlined, in a broader set of voluntary or non-voluntary
human rights mechanisms at all levels of governance, in the BHR Galaxy. Examples can
be found in the decisions of courts in the UK and Canada which have accepted the
possibility of a duty of care of parent corporations towards third parties suffering injury
as a result of acts or omissions of their subsidiaries, in cases involving infringements of
human rights.

It behoves all businesses, domestic and international, to take careful note of the
emerging trajectory within the BHR paradigm. The BHR Galaxy, as it continues to grow
and evolve, will provide an important tool to enable a better understanding and
anticipation of legal risks and hence influence positively how business respects human
rights in the coming years.
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